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PREFACE TO SECOND EDITION 


The writer is grateful to reviewers for the constructive criticisms 
given of the first edition. Attempt has been made to meet them 
without destroying the purpose for which this work was designed— 
a student text. To follow very attractive path would have destroyed 
whatever usefulness the book may posses >. I am particularly grateful 
f( the comments made by Professor Hanbury in the Law Quarterly 
Review and for friendly criticism from Professor W. F. Bowker and 
Professor Zelman Cowen. Much is also owed to the discussions which 
I have inflicted on my colleague, Professor Friedmann. 

There has been a wealth of writing since the first edition went to 
press. Professor Stone has published the Province and Function of 
Law in Society and (with Professor Simpson whose untimely death 
we deplore) the three volumes of Law and Society. Professor Fried¬ 
mann has produced a second edition of Legal Theory and Professor 
Keeton of Elementary Jurisprudence. American writing has main¬ 
tained its flow and the Twentieth Century Legal Philosophy Series is 
making accessible the writings of other lands. Dr. Huntington Cairns 
has written on Legal Philosophy from Plato to Hegel. It is not pos¬ 
sible to acknowledge in detail the debt owed to these works. 

The substantial changes in this edition are as follows. Firstly, the 
material has been reorganized. What was Book V, ‘Analysis of 
Law on the Basis of Interests’, has been entirely re-written and 
transferred to Book 11 dealing with the purpose of law. This links 
the two approaches to the problem of teleology—the historic natural 
law and tne modern jurisprudence of interests. New sections have 
been added as follows: Bentham (§ 3), Comparative Law (§ 10), Post- 
Classical Law (§ 16), Custom (§§ 39-40, now treated in its proper 
place under the sources of law). Statute Law (§ 52), Sale and Hire- 
Purchase (§ 96), Bailment (§ 124). In some sections gaps have been 
filled, e.g. a short discussion of Hobbes and Locke appears in § 31. 
In other sections the material has been recast. Judge Frank has con¬ 
vinced me that I was not altogether fair to the realists or constructive 
sceptics as he prefers to call them (§ 7). The war trials necessitate 
a different treatment of international law (§ 20). A more sympathetic 
treatment is given of the Catholic doctrine of natural law (§ § 30, 33)— 

I must confess gratitude to my friend, Mr. Frank Maher, who has 
helped me to fill the gaps of my learning. The treatment of void acts 
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(§ 67) has been modified in deference to the views of E. J. Cohn and 
Cheshire and Fifoot. The passing of the Criminal Justice Act has led 
to changes in § 79. The analysis of the criminal liability of corpora¬ 
tions (§ 89) takes account of the article by R. S. Welsh. The treatment 
of mistake (§ 98) is recast after reconsidering the views of Cheshire 
and Fifoot. The decision in Read v. J. Lyons & Co. and the Law 
Reform (Personal Injuries) Act, 1948 bring into relief the conflict 
between the older theories of tort and the modern principles of 
insurance (§ 102). Hannah v. Peel is more fully considered in con¬ 
nexion with possession (§ 122). The writer has also attempted to be 
more positive in the general part of the work and not merely to 
confine the treatment to the formulation of the problems involved. 
There has also been a thorough revision of the text. 

My wife. Miss F. M. Scholes, and Mr. A. R. Brown have assisted 
me with the proofs and the checking of references, and I express my 
gratitude to them. The publishers have succeeded in adding much new 
matter without increasing the size of the book and of their many 
courtesies to me I am appreciative. 


February 1951 


G. W. P. 



PREFACE TO FIRST EDITION 


The writer of a text-book on Jurisprudence is faced with more diffi¬ 
cult problems of method and of matter than is the case in any other 
legal subject. Whatever the result, criticism is inevitable, for it would 
not be easy to discover two persons who would solve in the same way 
the problem of wh : a text-book on Jurisprudence should contain. 

The writer confesses frankly to using a somewhat pragmatic test. 
This work is the outcome of teaching in a Dominion law school and 
is based on what are considered to be the needs of students. It is also 
limited by considerations springing from the capacity of the under¬ 
graduate mind. Severe restraint has been exercised to keep the dis- 
(ussion within reasonable limits, and every endeavour has been made 
to avoid using the traditional and imposing quadrisyllables which 
give a superficial impression of learning. The easiest way to achieve 
fame in jurisprudence is to write a learned tome which is so bafflingly 
obscure that it reposes on the shelves unread. It is the conviction of 
the writer that, while solutions in jurisprudence are extraordinarily 
few, the fundamental questions may be stated in reasonably simple 
language. As the purpose of teaching is not to dictate dogmatic 
answers but to stimulate thought, the important thing is to make clear 
exactly what the problems are. 

It must be admitted that to deal with the problem of content satis¬ 
factorily three volumes would be necessary. The pure science of law, 
functional jurisprudence, teleological jurisprudence—each demands 
separate treatment at length. There is, however, a wealth of literature 
on particular aspects of jurisprudence. There is little which attempts 
to discuss modern views in a compass within the reach of students. 
For such a purpose it is absurd to attempt to cover the whole field of 
literature, or to load the text with multitudinous references to works 
which are either inaccessible or in a language which the reader has not 
mastered. Some knowledge of the great names of the past is necessary 
in order to set the problem in perspective, but otherwise the literature 
of jurisprudence should be used merely as a peg on which to hang 
a discussion of such problems as are thought important. 

It is easy for a text-book of jurisprudence, as Dr. Allen has said, 
to become a treatise ‘in which the subjects are dully classified and 
subordinated’. This is a question on which the reader will have strong 
feelings. 
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It is impossible to acknowledge adequately the debt which one 
owes to others. Frequently the greatest debts are not consciously 
realized by the writer. Readers will discover the clear influence of 
Justice Holmes and of Dean Roscoe Pound. Much is owed to Dr. 
C. K. Allen for encouragement and the force of example. I am grate¬ 
ful to Professor Goodhart for reading the manuscript and to Professor 
Brierly for scanning the proofs. I have gladly accepted the suggestions 
made. My wife and Miss F. M. Scholes have assisted me with the 
pi oofs and preparation of the indexes. The publishers have willingly 
assumed the extra burden caused by the presence of the author at the 
other end of the world. I appreciate the skill used to minimize these 
difficulties. 

G. W. P. 

February 1946 
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BOOK I 


T NTRODUCTION 

I 

THE NATURE OF JURISPRUDENCE 

§ 1. Introduction 

Tr l iter on jurisprudence is in the fortunate (or unfortunate) posi- 
f ’on of being able to determine, with rather more freedom than 
remains in other legal courses, the boundaries of his subject. Stem 
conflicts rage concerning its nature and scope. This certainly intro¬ 
duces a liveliness into what many consider a dull pursuit, but it has 
corresponding disadvantages, for controversy absorbs much of the 
energy that should be spent in pursuing the subject itself. 

Modern jurisprudence trenches on the fields of the social sciences 
and of philosophy; it digs into the historical past and attempts to 
create the symmetry of a garden out of the luxuriant chaos of con¬ 
flicting legal systems. The breadth of its scope, covering a voluminous 
literature written in many tongues, makes it a difficult subject to 
master. There is a danger that excessive learning may obscure the 
real problems that must be faced. Too many works contain such a 
wealth of reference to the learning of the past and present that they 
become tedious and unintelligible save to one who is as erudite as the 
author. 

Moreover, even if the work is written in a tongue with which we 
are familiar, we are sometimes tempted to repeat the old quip that 
language was given to us to conceal our thoughts. It is true that it 
is difficult for any system of knowledge to use the terms of popular 
speech, for, unless the vague meaning given to his terms by the 
average man is made precise, confusion results. It is not easy to pre¬ 
serve a balance between the use of common words in a strange sense 
and the invention of terminology which baffles the reader. Thus one 
writer may use such a common term as possession in a sense entirely 
his own, causing confusion to all save the most acute: another invents 
such a technical apparatus that it is necessary to furnish a glossary of 
eighteen pages. 1 As in modern politics, -isms abound. Some difficulties 
of terminology there must be, for even such a term as law has many 
1 Kocourek, Jural Relations (2nd ed.), 427. 
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2 THE NATURE OF JURISPRUDENCE §1 

meanings. But the besetting sin of jurists is to conceal threadbare 
thoughts in elaborate and difficult language. In spite of the difficulties 
inherent in the subject, the problems of jurisprudence can be ex¬ 
pressed in fairly simple language, though, of course, opinions may 
well differ as to the real solution. 

Jurisprudence is sometimes used merely as an imposing synonym 
for law, as when we speak of medical jurisprudence. This is not the 
use to which the term is put in this work. Jurisprudence 2 is a particular 
method of study, not of the law of one country, but of the general 
notion of law itself. Holland describes it as the formal science of posi¬ 
tive law/’ Allen as the scientific synthesis of the essential principles of 
law. 4 However it may be defined, it is a study relating to law, and 
although the term law may seem to the uninitiated a simple one, 
analysis reveals that there are many uses of this word. Hence one of 
the first tasks of jurisprudence is to attempt to throw light on the 
nature of law. At first sight it would seem to be the most logical pro¬ 
cedure first to define law and then to discuss the scope of jurispru¬ 
dence. But there are various ways of approaching the problem, and 
each ‘school’ of jurisprudence tends to set up its own definition. Thus, 
to take only one point for purposes of illustration, law has a twofold 
aspect: it is an abstract body of rules and also a social machinery for 
securing order in the community. The sensible approach is to admit 
that both these sides of law must be considered. But some schools put 
an exaggerated emphasis on the first, others on the second. Clearly a 
jurisprudence which considers only the theoretical rules of the books 
will be very different from one which attempts to study law in action. 
Hence a short discussion of the schools of jurisprudence seems to be 
the clearest way to approach the question. To cover the learning of 
many centuries is impossible, but it is also unnecessary as the prob¬ 
lems remain the same though the answers may differ. In the chapter 
on natural law' 1 certain aspects of the history of jurisprudence will be 
discussed; for the present we shall concentrate on the problem as it 
appears today. 

§ 2. The Schools of Jurisprudence 

It is common to separate jurists into various schools. 6 Such a classi¬ 
fication is useful in so far as it is confined to an attempt to label in a 

1 In France la jurisprudence covers what we should term case law. 

1 Jurisprudence, ch. i. 4 Legal Duties, 19. 3 See Ch. IV. 

* Much of the material in this chapter is taken from an article by the author in 
4 Politico (1939) 16. 
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broad way some of the most significant approaches to the problem. 
But it is clear that many writers will escape the confines of even the 
broadest distinctions adopted. If we make our classification too com¬ 
plex it defeats its own object, for the aim of classification is clarity, and 
too rigid and detailed an enumeration of species leads only to con¬ 
fusion. Those who desire a fuller treatment should turn to the learned 
pages of Dean Roscoe Pound. 7 

The great controversy today concerns the boundaries of jurispru¬ 
dence and the methods it should employ. P -incarc has said that ‘nearly 
every sociological thesis proposes a new method which, however, its 
author is very careful not to apply, so ihat sociology is the science with 
the greatest number of methods and the least results’. 8 The same gibe 
may, perhaps, be flung it modern jurisprudence. If we may generalize 
th< conflict—always remembering that brevity as well as wit has its 
dangers—the dispute today is between the pure science of law, func¬ 
tional (or sociological) jurisprudence, and teleological jurisprudence. 9 
Some concentrate on the abstract theory of law, wishing to discover 
the elements of a pure science which will place jurisprudence on the 
sure foundation of objective factors which will be universally true, not 
on the shifting sands of individual preference, of particular ethical or 
sociological views. The functional jurist argues that, useful as such a 
pure science may be, it has definite limitations and that, since the very 
raison d'etre of law is to furnish an answer to social problems, some 
knowledge of these problems is necessary even if we desire only to 
understand the nature of law. We can understand what a thing is only 
if we examine what it does. The teleological school emphasizes that a 
mere collection of facts concerning social life is of no avail. Law is the 
product of human reason and is intimately related to the notion of 
purpose—hence this school asks: what are the supreme ends which 
law should follow? Frequently this type of jurisprudence is described 
as philosophical. It is true that this is the method normally used, but 
philosophy itself overlaps all schools. Kelsen builds his pure science 
and Savigny his historical theory on a philosophic basis. Hence it saves 
confusion if we adopt another title, for we do not find the work of the 
philosopher in one school alone. 

7 Interpretations of Legal History , 24 Harv. L. R. (1910) 591 ; vol. 25 (1911), 140, 
489; vol. 50 (1936), 557. Encyclopaedia of the Social Sciences (Seligman and John¬ 
son), viii. 477. 

1 Science and Method, 19-20. 

* The Historical School is not specifica’ly mentioned in this enumeration, as its 
method is necessary in many types of jurisprudence : J. Stone, Province and Function 
of Law, 26-7. 
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These schools are complementary rather than opposed. The dog¬ 
matic insistence of certain writers that there is one, and only one, road 
to truth has tended to obscure this fact. 

In the sections which follow we will consider the approach of these 
schools. But in order to understand historical developments of theory 
it is necessary to modify the purely logical approach. The work of 
Bentham provides a convenient starting-point. 

§ 3. Bentham (1748-1832) 

Full credit has not always been paid to Jeremy Bentham as the 
founder of the English analytical school. Bentham devoted almost his 
whole life to writing: but he was not so interested in publishing and 
one of the most important manuscripts on jurisprudence only reached 
the public in 1945. This treatise. The Limits of Jurisprudence Defined , 
written in 1782, was found by Professor Everett at University College, 
London, deciphered and then published. This work reveals how much 
of Austin is due to Bentham, and emphasizes that Bentham was not 
only a writer on the end of law but an analyst who was interested in 
the mechanics of the legal system. 

The many sides of Bentham’s activity may be seen by reading the 
symposium, Jeremy Bentham and the Law.' 0 His desire for reform 
based on the doctrine of utility, his ambitions for codification based 
on a hatred of judge-made law, gave his work a sense of mission. His 
approach to sovereignty was similar to that of Austin: his definition of 
law was wide enough to cover subordinate legislation and admini¬ 
strative regulation: his analysis of rights and duties puts forward in 
embryo what was once thought to be a discovery of the twentieth 
century. 11 

Bentham was a realist in temper, and impatient of the rhetoric with 
which Blackstone and other eighteenth-century writers confused the 
problem of the nature of law. He was bitterly scornful of the preten¬ 
sions of natural law. But he had his own gospel, that of utility, and he 
wished to test every law to see if it led to the greatest happiness of the 
greatest number. He was attempting to examine keenly the structure, 
conceptions, and functioning of the legal system in order that outworn 
abuses might be swept away—that every privilege should be justified 
by utility. 1 £ He analyses legal terms (such as power, right, prohibition, 
obligation, property, and liberty) and attempts to show what in fact 

18 Ed. by G W\ Keeton and G. Schwar/cnbergcr. 

“ W G Enedmann. 64 l. Q R (1948)341 1 Everett, op. cit. 49. 
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they mean in the world of practice. His work was intended to provide 
the indispensable introduction to a civil code. 

Austin took from Bentham the tool of analysis which both wielded 
so well: Austin also adopted the theory of utility, but he regarded it 
as falling outside the sphere of jurisprudence proper. Finally the two 
sides of Bentham’s work each created a separate scnool—the pure 
analyst interested in the law as such and the teleological writer inter¬ 
ested in the ends which law should pursue. 13 It was a disaster for 
English jurisprudence that Bentham’s work was not taken in its 
entirety. Analysis is barren without a keen view of social policy: a 
study of the objective of law is useless unless founded on an analytical 
appreciation of the law that is. But in the nineteenth century, for all 
Bentham’s influence in the world of practical affairs, there was a ten- 
dencv to deny it in the theory of jurisprudence. 

§ 4. John Austin and the Imperative School 

In 1832 John Austin, after a course of lectures at the University of 
London, published a work which he entitled The Province of Jurispru¬ 
dence determined —and determined it was with great rigour of analy¬ 
sis. After his death he achieved greater fame and became the founder 
of what was popularly called the analytical school. This title is rather 
misleading as it suggests that analysis is the exclusive property of this 
school instead of being (as it is) the universal method of jurisprudence. 
Hence Allen prefers to speak of the imperative school, for this em¬ 
phasizes Austin’s particular conception of law. 14 Austin does not fit 
exactly into any of the broad divisions we have laid down. In some 
ways he was a precursor of the pure science of law, for he drew some¬ 
what narrowly the boundaries of jurisprudence. Austin was not un¬ 
mindful of the part played by ethics in the evolution of law; indeed he 
devoted several lectures to the theory of utility. But, finding works on 
jurisprudence full of confusion, Austin decided to confine jurispru¬ 
dence to a study of law as it is, leaving the study of the ideal forms of 
law to the ‘science of legislation’, 15 or philosophic jurisprudence as 
we should term it today. Austin’s followers were even more rigorous 
than their master in confining jurisprudence to an analysis of the rules 

11 It must not be forgotten that although Bentham was an individualist, his doc¬ 
trine of utility carried within it the seeds of collectivism: Dicey, Law and Opinion, 
Lecture IX. 

11 Legal Duties, 13-14. 

15 Jurisprudence (5th cd.), 32 Actually Austin speaks of his science of the law that 
is as the philosophy of positive law, but this usage is rather misleading. 
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in force. We will discuss Austin’s views under three heads: (a) the 
basis of jurisprudence, ( b ) the method of jurisprudence, (c) the relation 
of law and ethics. 


(a) The Basis of Jurisprudence 

Austin’s broad approach to law was to regard it as the command of 
the sovereign. Positive law is a general rule of conduct laid down by 
a political superior to a political inferior. The notion of command 
requires that there must be a determinate person to issue the com¬ 
mand, and that there is an implied threat of a sanction if the com¬ 
mand is not obeyed. lr> Austin’s aim was to separate positive law 
sharply from such social rules as those of custom and morality. The 
emphasis on command achieved this end, for the rules of etiquette are 
not laid down by a definite person. Jurisprudence was the general 
science of positive law in the rigid sense in which Austin defined it. 
But if the law of each country is based on the commands of the 
sovereign person (or body of persons) in that country, on what is 
jurisprudence to be based? As each sovereign may command what he 
wishes, will not there be the utmost diversity between the legal sys¬ 
tems? Is there any element of identity on which a general science can 
be based? If we take the legal systems of the world from China to 
Peru, we find the utmost conflict as to the content of the rules, the 
classification of the law, and the technical language in which it is 
expressed. Must not jurisprudence, therefore, be confined to a study 
ot a particular system so that we will have English jurisprudence, 
French jurisprudence, and so on? 

Austin did not deal clearly with this problem. He assumed, without 
any real investigation, that certain principles, notions, and distinctions 
were common to all systems of law. Some notions were universal 
because it was impossible coherently to construct a legal system with¬ 
out using them, e.g. the terms ‘duty’, ‘right’, ‘injury’, ‘punishment’, 
and ‘redress’. 17 Some principles were common to all refined or mature 
systems because they depended on general principles of utility which 
modern nations accepted. If it were suggested that primitive nations 
often accepted views the opposite of those accepted today, Austin 
would have had no hesitation in confining jurisprudence to the more 
advanced systems. 

Analysis reveals Austin’s foundation to be rather unstable. Firstly, 
it is clear that there are no universal rules of law—‘hardly a rule of 

Infra, § 19 17 Jurisprudence, ii. 1073. 
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to-day but may be matched by its opposite of yesterday’. 18 The 
moment we have disengaged some principle of vhich we think to 
say, with a sigh of relief, “Well, that at least is an indispensable ele¬ 
ment of all law”, some patient investigator into the legal systems of 
the Houyhnhnms in the mists of antiquity will discover a fragment 
of stone or pottery which disturbs all our conclusions.’ 19 Secondly, 
there are few concepts which are common to ail legal systems, and if 
we confine our analysis to such as we think are universal we run two 
dangers: flatly, if funner research shows that there are no concepts 
which are common to all systems, then there is no basis for general 
jurisprudence at all; secondly, even if a few notions are proved to be 
universal, they form a somewhat narrow basis for a science of law. 
Much of what the Romans considered universal is today considered 
a mere accident of the particular conditions in which Roman law was 
developed. In the nineteenth century writers frequently deduced cer¬ 
tain universal legal principles, but twentieth-century insight shows 
that these principles are not universal but were based only on the 
necessities of a capitalist economy that still emphasized laissez-faire. 
Rules of property that were considered axiomatic in 1850 do not 
apply in Russia today. Hence doubts have been expressed whether it 
is possible to construct any basis for jurisprudence that will not be 
upset by changes in economic and social conditions. 

The solution of the problem is that, although there are few (if any) 
rules of law that are universal, yet there may be universal principles 
of jurisprudence. The assumptions of jurisprudence are simple. In all 
communities which reach a certain stage of development there springs 
up a social machinery which we call law. Jurisprudence is not primarily 
interested in cataloguing uniformities, nor in discovering rules which 
all nations accept. Its task is to study the nature of law, its develop¬ 
ment and its relationship to society. In each society there is an inter¬ 
action between the abstract rules and the life of the people. Even if 
there were no common element discoverable in the legal systems of 
the world, jurisprudence would still have the function of tracing the 
relationship between law and the life of the people. Law is a social 
process for settling disputes and securing an ordered existence for the 
community. In order to achieve these ends each legal system develops 

“ Cardozo, The Nature of the Judicial Process, 26. 

,f Allen, Legal Duties, 4. There may be principles of law generally accepted, 
although not universally. Thus the Court of International Justice was bidden to 
draw on general principles of law common to civilized nations : Verdross, Rec . Geny, 
iii. 383. 
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a certain method and an apparatus of technical words and concepts. 
The pressure of social needs which the law must satisfy will vary from 
one race to another, but jurisprudence studies the methods by which 
these problems are solved rather than the particular solutions. Juris¬ 
prudence is founded on the attempt, not to find universal principles of 
law, but to construct a science which will explain the relationship 
between law, its concepts, and the life of society. 

Austin did not analyse this problem acutely, for both he and many 
of hjs followers fell into the error of thinking that what was common 
to certain nations in the nineteenth century was a universal element 
of all mature systems. The emergence of Soviet Russia (with its legal 
system based on a social philosophy that rejects capitalism) saves us 
from the mistake of considering that what is suitable for one particular 
economy is a universal rule. Jurisprudence must widen its scope, for 
if it is concerned only with universal rules of law , it will perish for want 
of material. 


(/>) The Method of Jurisprudence 

Austin believed that the chief tool of jurisprudence was analysis. 
The emphasis on law as the command of the sovereign led to concen¬ 
tration on mature (or what he sometimes called ‘civilized’) systems, 
since it is clear that a sovereign with effective machinery for enforcing 
law can exist only when the State has reached a fairly high degree of 
development. 20 Today, however, it is increasingly recognized that, 
useful as analysis may be, it will not suffice to answer all the problems 
of jurisprudence. An analysis of the judicial method 21 shows that law 
is not a static body of rules, but is rather an organic body of principles 
with an inherent power of growth. The law that is, of which some of 
Austin’s followers so proudly boast, cannot be too sharply divided 
from the law that ought to be, because where there is no authority, 
the judge is perpetually clothing with the robe of positive law the 
rule that he thinks ought to exist. Whence is the judge to draw his 
material? Some of the imperative school seem to proceed on the tacit 
assumption that all legal problems can be answered by analysis of the 
rules that exist and by deductions from them. This is too narrow a 
view. The principles of the common law did not descend from the 
clouds complete and fully developed: nor can we say that the creative 
period is yet over. Exaggerated positivism ignores the fact that law 
develops not by logic alone, but by drawing new values from the life 


Infra, Ch. II. 


21 Infra, Ch. VIII. 
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of the community and by gradually reshaping the rules so that they 
accord with the standards of today. 22 We cannot always convict a 
dissenting minority in the House of Lords of an error in logic—what 
is frequently decisive is the judge’s view of the purpose that law should 
achieve. 

It cannot be suggested that such elementary truths were beyond the 
understanding of the imperative school, and one Ol the besetting vices 
of jurisprudence is to exaggerate the views of an opponent in order to 
show how ridiculous they are and incidentally how much wiser the 
writer is. What is here stressed is only that the analytic system based 
on Austin’s teaching did not make sufficient allowance for the creative 
element in law and tended to magnify the static character of legal 
rules. It was considered possible to solve all legal problems by deduc¬ 
tion from the actual rules of English law, eked out perhaps by careful 
borrowing from the Roman jurists. 

(c) Law and Ethics 

Austin, as we have said, distinguished jurisprudence, the science of 
the law that is (without reference to its goodness or badness), from the 
science of legislation which he based on the principle of utility. Many 
of his followers ignored entirely the latter study and proudly boasted 
that they studied the facts, keeping their feet on the ground instead of 
soaring into the clouds of misty speculation. When Austin wrote it was 
very necessary to delimit the sphere of jurisprudence because of the 
prevailing confusion. But we can see today that even the most positive 
member of the analytical school did not succeed in separating the law 
that is from ideal elements. The analyst did not discover his principles 
and classifications ready made, but evolved them after long and 
patient study, and they depended not on the law of any one particular 
country, but on an idealized picture of English and Roman law. Un¬ 
consciously the analysts laid down as the supreme end of law an ideal 
of logical harmony. Law was treated as a coherent system based on 
certain fundamental principles from which the particular rules may 
be deduced. Naturally no system of law is perfectly self-consistent, 
but any rule that could not be fitted into the analyst’s framework was 
dubbed an historical accident or a logical anomaly which (it was pre¬ 
dicted) would soon disappear. Internal consistency is a desirable attri¬ 
bute of a legal system, for if it is logically interrelated it can be better 
understood, applied, and extended than if it is a mere chaos of 

22 Infra, § 45. 
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particular rules. But the analyst assumed that logical self-consistency 
was the sole end of law. This was not stated in so many words, or its 
fallacy would have been apparent, but it was the underlying assump¬ 
tion on which the analytical school based their work. Clearly law does 
not exist for the sake of consistency, for many a rule that is theoreti¬ 
cally anomalous is based on sound views of public policy. The English 
law of tort would be more consistent if liability never arose in the ab¬ 
sence of fault, but strong reasons of justice have led the law to create 
some instances of strict liability. One of the great virtues of the Roman 
jurist was that he was unwilling to push a principle to its logical ex¬ 
treme if injustice would result. 

Thus criticism of the analytical school emphasizes two very signifi¬ 
cant truths for jurisprudence. Firstly, the law that is does not exist as 
a perfectly proportioned body of rules deduced from a few leading 
principles. The social pressure of the past has led to many con¬ 
venient anomalies being adopted. Hence any attempt to reconcile 
the rules on logical grounds easily develops into a study, not of the 
law that is , but of the law that should be , if logic were to prevail. It 
is not suggested that it is wrong to attempt to render the rules as 
logically harmonious as possible. All that is stressed is that the analy¬ 
tical school, while proudly boasting that it treated only of the facts, 
set up an ideal of logical self-consistency by means of which it 
developed the law. Thus the second point is that it is extraordinarily 
difficult for any school to resist setting up an ideal which can be made 
the basis for constructive criticism of the law. The analytical school 
boasted that they were treating only of the law that actually existed, 
but, unconscious as their ideal was, it was the real driving force of 
their work. 23 


§ 5. Thk Pure Science of Law 

Nearly a century separates the work of Hans Kelsen from that 
of Austin. 24 If Austin was driven to make his jurisprudence rigid 
because of the confusion of previous writers, Kelsen represents a 
reaction against the modern schools which have so far widened the 
boundaries of jurisprudence that they seem almost conterminous with 
those of the social sciences. But while Austin did not consciously 

;s ‘Positivism is a Utopia’ : O. Kahn-Freund, Renner, Institutions of Private 
Law. 8. 

l * Allgemeine Staatslehre : Reine Rechtslehre : General Theory of Law and State : 
55 llarv. L. R. (1941) 44 ; Annalcs de I'Institut de droit compart (1936), ii. 17 ; J. W. 
Jones, Historical Introduction to the Theory of Law, ch. ix. 
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formulate a detailed philosophy, Kelsen adm ; "edly builds on the doc¬ 
trine of Kant . 25 Most philosophers emphasize mat jurisprudence must 
study the relationship between law and justice, but Kelsen wishes 
to free ‘the law from the metaphysical mist with which it has been 
covered at all times by the speculations on justice or by the doctrine 
of ius naturae \ 26 He is thus a philosopher in revolt from the tenden¬ 
cies to which philosophy has lea so man)’ writers. He desires to create 
a pure so; xe of law, stripped of all irrelevant material, and to separ¬ 
ate jurisprudence from the social sciences as rigorously as did the 
analysts. The mathematician is not interested in the way in wnich men 
think nor is he directly concerned whether his work is to be used to 
build a bridge or to work out a new system to break the bank at Monte 
Carlo: so the jurist, if he is to be scientific, must study the legal rules 
abstracted from all social conditions. Kelsen refuses io define law as 
a command, for that introduces subjective and political considerations 
and he wishes his science to be truly objective. 

First, Kelsen wishes to separate the realm of jurisprudence from 
that of natural science. The latter deals with cause and effect: for 
example, Newton attempted to formulate a general principle which 
would describe what actually does happen to the apple when its stem 
is loosened from the tree. Law, on the other hand, does not attempt 
to describe what occurs, but rather to prescribe certain rules, to lay 
down standards of action which men ought to follow. If X breaks the 
criminal law, then he ought to be punished. The sole object of study 
for jurisprudence is the nature of the norms (or standards) which are 
set up by law. A legal system exists in order to impose obligations on 
certain individuals; to know whether in a particular case an obligation 
exists, we ask whether the individual, if he disobeys a rule, would 
suffer a sanotion. But Kelsen does not take Austin’s step of defining 
law as a command of the sovereign. Law and the State are really the 
same thing envisaged from different aspects. A legal order becomes a 
state when it has developed organs for the creation, declaration, and 
enforcement of law. When we look at the abstract rules we think of 
the legal order, when we examine the institutions by which law is put 
into effect we think of the State. But this is merely looking at the same 
thing from two angles. 

If, however, we cannot adopt the easy method of defining law in 

25 But he modifies Kant’s theories and adopts diverse elements from other writers: 
Martyniak, Archives de phil. du droit (1937, 1-2), 166. 

24 Kelsen, Law, A Century of Progress , ii.231 ; Jones, 47 L.Q.R . (1931) 62. 
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terms of the State, by what can we distinguish a rule of law? Rules of 
law cannot be tested by their content, the actual subject-matter with 
which they deal, since law may cover any topic. The modem tendency 
to regulate so many of the affairs of the private citizen means that the 
sphere of law is daily increasing. Nor can we define law in terms of 
justice, for many rules may be unjust, but they do not therefore cease 
to be law. ‘Justice is an irrational ideal’—that is, it cannot be clearly 
defined by reason, and hence it is not a satisfactory concept for a 
science of pure law . 27 

Kelsen finds the criterion in the way in which the rule is created. A 
judge in a mock trial may pass the same sentence as the judge of a 
properly constituted court, but the latter sentence has legal validity 
because the prescribed conditions of the legal order have been ful¬ 
filled. Hence we must trace every legal act back to a norm which 
imputes legal validity to certain human behaviour. The imprisonment 
of Jones is justified because of the sentence of a criminal court: the 
court has this power because of the criminal code: the criminal code 
has legal effect because it was enacted by the appropriate legislative 
body, which is granted the power to legislate by the constitution. But 
how can we explain the legal force of a constitution? What is the legal 
basis of the power of the King in Parliament to change the law? Con¬ 
stitutions ultimately have an extra-legal origin. Even if the whole com¬ 
munity unanimously agrees to accept a particular constitution, that 
agreement has no legal force, for until a constitution is adopted the 
methods by which law is to be created are not laid down. A revolution 
may destroy an old constitution and create a new one, but such matters 
are beyond the sphere of jurisprudence which must posit an initial 
hypothesis or Grundnorm beyond which it cannot go. Once it has been 
accepted as a basis that the will of the King in Parliament ought to be 
obeyed, we may trace the validity of any particular legal rule; but to 
determine what is to be the initial hypothesis for any country we must 
go beyond jurisprudence, examine the world of reality, and discover 
an hypothesis that has some measure of correspondence with the facts. 

It would be futile to state as the initial hypothesis for the U.S.S.R. 
that the will of the Tsar ought to be obeyed. But it should be noted 
that the hypothesis need not absolutely correspond with the facts. In 
England the will of the King in Parliament ought to be obeyed, but no 
one supposes that every member of the community actually does obey 
the law on every occasion. This emphasizes again that law does not 
*’ 7 Kelsen, 55 Harv. L. R. (1941) 44 at 48. 
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state what actually does happen, but lays down what ought to happen; 
yet if the legal order is to be effective, it must secure a certain measure 
of acceptance. 

The sphere of jurisprudence, then, is a toidy of the nature of this 
hierarchy of norms, the validity of each norm depending on its being 
laid down in accordance with a superior norm unfil we reach the initial 
hypothesis which jurisprudence can only accept and cannot hope to 
prove. The initial hypothesis is abstract, but as we descend the ladder 
the norms gradually become more concrete until we reach the final 
norm which imposes an obligation on a particular individual, e.g. 
either by the judgment of a court, the order of an administrative offi¬ 
cer, 01 the making of a contract between two citizens. In essence these 
three operations merely carry out a superior norm and impose con¬ 
straint on individuals. 

It is difficult to appreciate the significance of Kelsen’s work until the 
application of the theory is understood , 28 but for the present we are 
concerned only with the bearing of his theory on the problem of the 
boundaries of jurisprudence. The subject-matter for jurisprudence is 
the legal norm emptied of all practical content, all questions of ethics 
or social philosophy being beyond the jurist’s ken. His claim that he 
has created an impartial and universal science is justified, but are we 
not left with the dry bones of the law deprived of the flesh and blood 
which give them life? The great value of his work is its critical force, 
since he ably shows that many writers have clothed with the glory 
of first principles of jurisprudence what are only their own prejudices. 
Kelsen is not alone in his disgust at ‘politics masquerading as jurispru¬ 
dence’, at those who object to state regulation of labour conditions 
because it interferes with the onward march of the neo-Hegelian Idea 
that law must give increasing freedom to the individual will. Kelsen is 
correct in showing that law is a weapon that may be used to effect 
many ends—indeed it is curious to see that his impartiality in the con¬ 
flicting social conflicts of today has led conservatives to call him a 
dangerous radical and the revolutionaries to dub him a reactionary. 
Kelsen’s work is also valuable in its emphasis that in executing the 
norms of law the judge has much discretion—it is impossible for any 
general rule to provide for all contingencies, and the general rules 
must be made precise by those who have the duty of applying them. 
But, in order to maintain the air of impartiality, Kelsen regards as out¬ 
side the scope of jurisprudence all discussion of natural law, and all 
Infra, §§ 20, 73-4, 88, 97. 
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examination of the sources whence the judge draws his rules when 
there is no authority in point. 29 This leaves the science of law very 
‘pure’, but deprives it of all interesting contact with life itself. Indeed, 
what we obtain from this method is not a theory of legal development 
but simply the formal principles of juristic thought. 30 To exclude the 
whole of sociology and of ethics leaves jurisprudence but a mental 
exercise in abstract notions. The objection to Kelsen’s pure science of 
law is that if the premisses are rigidly followed, the result is too formal 
to be of service to jurisprudence; if the jurist goes beyond his premis¬ 
ses, the method is destroyed. Kelsen would be very impatient of any 
argument that jurisprudence should serve the needs of life—its aim in 
his eyes should be to enable us to understand the nature of law and the 
State. But the point made here is that Kelsen’s method does not even 
give us a true picture of law, for jurisprudence must go beyond the 
formal hierarchy of norms to study the social forces that create law. 
The doctrine of natural law has certainly been abused, but is juris¬ 
prudence, therefore, to ignore the whole question of ethics? Indeed, 
Kelsen himself goes beyond the limits of his method in discussing the 
nature of international law and really bases his view on the ideal of 
the legal unity of the world.’ 1 Nor can we understand the real nature 
of the State by regarding it in a purely formal light. 32 The philosophic 
difficulties involved in Kelsen’s clear separation of the legal world of 
norms from the world of reality cannot be here discussed, 33 but it may 
be pointed out that, however pure his science is kept, the initial premiss 
for any legal order can be discovered only by a study of the facts in 
that particular community. 

No one can doubt that Kelsen has made an original and striking 
contribution to jurisprudence. In 1832 Austin cleared away much 
dead wood, and a century later Kelsen with critical acumen exposed 
many fallacies. But the aim of the pure science of law is a narrow one, 
and it must be complemented by other and broader approaches. 

§ 6. The Historical School 

The historical school antedates the work of Kelsen, but the reason 

2 * Lauterpacht in Modern Theories of Law, 105 at 133. 

30 Hallis, Corporate Personality, 56-7. On the other hand, Kelsen recognizes the 
validity of other methods, e.g. sociological jurisprudence. His concern is really to 
establish the validity of his pure science as the best, although not the only, approach: 

55 Harv. L. R. (1941) 53. 

31 Infra, § 20. Formally Kelsen saves his method by verbally recognizing that this 
is not the only alternative: Lauterpacht, op. cit. 129. 

32 Carr6 de Malberg, Confrontation de la theorie de la formation du droit par 

degres. 33 Wilson in 1 Politico (1934-5), 54. 
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for postponing discussion of the historical thesis is that, in opposition 
to the doctrine of the pure science of law, the historical school con¬ 
sidered law in direct relationship to the life of the community and thus 
laid the foundation on which the modern sociological school has built. 
The eighteenth century was an age of rationalism; it was believed 
possible by arm-chair deliberation to construct a universal and un¬ 
changeable body of laws that would be applicable to all countries, 
using as a premiss the reasonable nature of man.' 1 The historical 
school in part was a resuu of that surge of nationalism that arose at the 
end of the eighteenth century. Instead of the individual, writers began 
to emphasize the spirit of the people, the Volksgeist. In 1814 a pro¬ 
gramme for the school was enunciated by Savigny. 33 The central 
question was ‘how did law come to be?’ Law evolved, as did language, 
by a slow process and, just as language is a peculiar product of a 
nation’s genius, so is the law. The source of law is not the command 
of the sovereign, not even the habits of a community, but the instinc¬ 
tive sense of right possessed by every race. Custom may be evidence 
of law, but its real source lies deeper in the minds of men. The living 
of law’ is the secret of its validity. In those matters with which he is 
directly concerned every member of the community has an instinctive 
sense as to what is right and proper, although naturally he will have 
no views on matters which are beyond his experience. Thus the mer¬ 
cantile community will have an intuitive appreciation of the rules that 
should govern bills of exchange, a peasant of the doctrines that should 
be applied to agriculture. Such is the approach of the historical school, 
and it naturally led to a distrust of any deliberate attempt to reform 
the law. Legislation can succeed only if it is in harmony with the inter¬ 
nal convictions of the race to which it is addressed. If it goes farther, it 
is doomed to failure. 36 

The contribution of the historical school to the problem of the 
boundaries of jurisprudence is that law cannot be understood without 
an appreciation of the social milieu in which it has developed. The 
slow evolution of law was stressed and its intimate connexion with 
the particular characteristics of a people. Ever since Savigny wrote, the 
value which jurisprudence can gain from a proper use of the historical 

34 Infra, § 32. 

31 On the Vocation of our Time for Legislation and Jurisprudence : Kantorowicz, 
53 L.Q.R. (1937) 326. 

31 Chinese philosophy approaches law in much the same spirit: cf. J. Escarra, 
Archives de phil. du droit (1935, 1-2) 70. Marxist dialectical materialism argues that 
the law is a product of social change—but for different reasons. 
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method has been well recognized, and in England Maine 17 and 
Vinogradoff 38 have kept the interest in these problems alive. Writers 
of legal history such as Pollock and Maitland 39 or Sir William Holds- 
worth 39 have provided surveys whose value for the jurist lies in the 
clear demonstration of the close connexion between the common law 
and the social and political history of England. 

But in Savigny’s particular presentation there were exaggerations 
of which the historical method must be freed if it is to play its true 
part. Firstly, some customs are not based on an instinctive sense of 
right in the community as a whole, but on the interests of a strong 
minority, for example slavery. 40 Secondly, while some rules may 
develop almost unconsciously, others are the result of conscious 
effort—our modern trade-union law was not achieved without much 
struggle. Thirdly, the creative work of the judge and jurist was treated 
rather too lightly. The life of a people may supply the rough material, 
but the judge must hew the block and make precise the form of law. 

It is possible to exaggerate the ‘great lawyer’ interpretation of history, 
for in a sense all men are children of the age in which they live, but to 
regard the judge as a mere passive representative of the Volksgeist is 
just as dangerous. Both in equity and in the common law we can still 
trace the influence of the masters of the past, and any layman would 
be surprised if told that he had an instinctive sense of right concerning 
the rules of contingent remainders or the subtle refinements of the 
doctrine of the last clear chance. Fourthly, imitation plays a greater 
part than the historical school would admit. Much Roman law was 
consciously borrowed, and when the success of the French Code was 
acknowledged, other nations laid it deeply under debt. When the East 
began its rapid assimilation of Western ideas, it borrowed freely from 
the codes of Germany and France. 41 Savigny himself could never quite 
exorcize the ghost of the reception of Roman law in Germany; the 
thesis that the jurists, in weaving Roman rules into the customary law, 
were mere representatives of the Volksgeist would have been ridiculed 
by the peasants who accused the doctores iuris of depriving the tenant 
of his customary rights in land by the introduction of foreign rules. 
Lastly, Savigny encouraged what Pound has termed ‘juristic pessi¬ 
mism’—legislation must accord with the instinctive sense of right or 

* 7 Ancient Law. s * Outlines of Historical Jurisprudence. 

*' History of English Law. 

40 Allen, Law in the Making, chs. i and ii. 

41 An interesting account of the latent conflict between a borrowed code and a 
national tradition is that of Pound, 61 Harv. L. R. (1948) 749. 



the historical school 

!t was doomed to failure. Hence conscious law refo-m was to be dis- 
couraged. There was sometimes a tendency to think that once the 
evolution of a rule had been traced, this description justified Us exis¬ 
tence. It is fatally easy to accept abuses in th'»t to which one is accus¬ 
tomed, for ‘nothing binds [sic] the vision so much as custom and habit. 
There was a time when the criminal law of this country was in a state 
which would have been a disgrace to a half-civilised community and 
... judges in high authority and writers... wrote about it that it was 
the perfection of human wisdom.’ 4 - The historical method in jurispru¬ 
dence, therefore, should be supplemented by a critical approach based 
on a philosophy of law, in order that a true perspective may be main¬ 
tained. Evolution is not necessarily progress, and one of the best aids 
to our own short-sightedness in dealing with the familiar common law 
is an acquaintance with many systems. This is well recognized by those 
who pursue the historical method today. 

§ 7. Thk Functional School 

Dean Found 13 is usually credited as being the American leader in 
the school of sociological jurisprudence, but it is unfortunate that the 
term ‘sociological’ was ever used in this connexion—to speak of the 
functional method would have been more accurate and less confusing. 
The fundamental tenet of this school is tnat we cannot understand 
what a thing is unless we study what it does. It is, perhaps, a pene¬ 
trating study of the judicial method that has led these writers to urge 
the widening of the boundaries of jurisprudence. It is generally 
recognized today that the judicial process does not supply answers 
to concrete problems with the inevitable accuracy of an adding- 
machine. Where there is no authority in point, ‘the inarticulate major 
premiss’ or the ‘social picture’ of the judge will determine which of 
two competing analogies should be adopted. If the judge entirely 
ignored the question of social interests, of expediency and practical 
convenience, any system of law would become unendurable. But what 
attitude should jurisprudence take to this awkward question of the 
values that direct the development of law? Kelsen would expel them 

42 Per Greer, L.J., Leon v. Casey (1932), 48 T.L.R. 452 at 455. It is easy, however, 
to exaggerate the ‘juristic pessimism’ of the historical school. Savigny’s real point 
was that a code was impossible without the labour of many generations of jurists 
m order to distinguish the living law from what was dead: see Jones, Historical 
Introduction to the Theory of Law, 58. 

43 The Philosophy of Law, Interpretations of Legal History, Outlines of Juris¬ 
prudence. The most understanding survey of Pound’s writing is that of J. Stone, 
Province and Function of Law, 355 et seq. 
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in order to retain the scientific method, but Pound considers that they 
must be analysed thoroughly in order to understand legal develop¬ 
ment—and an appreciation of legal development he considers a key 
to the nature of law. To Pound law is more than a set of abstract norms 
or a legal order—it is also a process of balancing conflicting interests 
and securing the satisfaction of the maximum of wants with the mini¬ 
mum of friction. 41 The analogy of social engineering is one which 
Pound uses more than once. Pound’s work is well balanced, marked 
by tolerance and shrewd scepticism. To those who delight in contro¬ 
versy for its own sake he administers a just rebuke—‘in the house of 
jurisprudence there are many mansions. There is more than enough 
room for all of us and more than enough work. If the time and energy 
expended on polemics were devoted to that work, jurisprudence would 
be more nearly abreast of its tasks.’ 15 He expects no new heaven by a 
stroke of the pen, but urges that the jurist should study the actual 
social effects of legal institutions and endeavour to make legal rules 
really effective for the purpose for which they were designed. Law in 
action may be very different from law in books. 46 

What, however, is the criterion that should be applied in reaching a 
compromise between conflicting interests, for inevitably some must be 
sacrificed? Pound’s view is essentially relativistic, for he emphasizes 
that the jurist as such has no divine charter to determine the ends 
which law should pursue, but can only tentatively effect compromises 
valid for his time and generation because they are based not on abso¬ 
lute ideals but on the views held by that particular community at the 
moment. 17 

The left wing of the functional school is frequently termed the realist 
school. In the sense of a body of men agreeing on defined principles, 
no such group exists. But certain writers show a common approach to 
the problems of law, and the term ‘realism’ has been chosen to describe 
the method. 48 The realists trace their intellectual ancestry to the scep¬ 
ticism of Holmes J. Pound is regarded as having seen the truth, but as 
having failed to apply it effectively to jurisprudence. ly The great merit 
of these two jurists was the balance and proportion of their work. 

Interpretations of Legal History, 156. 

4 ' 44 Harv. L. R. (1930-1) 711. 

40 Pound’s six-point plan is laid down in 25 Harv. L. R. (1911-12) 513. 

47 Infra, § 34. 

Judge Jerome Frank, Law and the Modern Mind', for a bibliography of realist 
writings see 44 Harv. L. R. (1930-1) 1257. 

‘If ever a man hid his light under a bushel it was Pound’: Judge Frank 80 
Umv of Pa. L. R. (1931-2) 19. 
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for due weight was given both to the logical structure of the law and 
the influence of social forces. The realists, however, emphasize the 
element of uncertainty in law and the part played by the personal 
characteristics of the judge. Law is defined, not as a set of logical 
propositions, but in terms of official action. Law is what courts (or 
other officials) do , not what they say. Until a court has passed on 
certain facts, there is no law on the subject yet m existence, for the 
opinion of lawyers is only a guess as to what the courts will decide. 
Since law ,s defined m terms of official action (and not of the rules 
which should guide action), it follows that ary force that will influence 
a judge in reaching a decision (whether corruption, indigestion, or 
partiality for the other sex) is a fit subject for jurisprudence. Much 
scorn is poured on the classical 50 jurists for being deceived by what 
the courts said they were doing instead of examining what they 
actually did. The formal rules of law can have little weight in legal 
evolution—any rule is unsatisfactory because human relationships 
are too numerous and complex to be confined within a formula, be¬ 
cause society is always changing, moral judgments are developing, 
and the law therefore is in a state of flux. 51 Words cannot accurately 
depict reality and rules have no meaning apart from their application 
in a particular case. Judge Frank accuses the classical jurists of legal 
fundamentalism, of verbalism, of scholasticism, of childish thought 
ways, of worshipping rules, and of exaggerating the element of cer¬ 
tainty in law. 52 

The early writing of the realists was frequently misinterpreted: now 
that a decade has passed it is easier to get a true perspective. In his later 
writing. Judge Frank adopts a more moderate approach. He prefers 
to be called a ‘constructive legal sceptic’ rather than a realist, and 
divides the school into two groups: (a) those who concentrate on the 
appellate courts and demonstrate the uncertainty of legal rules, ( b) 
those who concentrate on trial courts and emphasize that, even if the 
rules are fairly fixed, nevertheless the outcome of a trial can rarely be 
confidently predicted, because of conflict of evidence and the judge’s 
power to find the facts. Judge Frank emphasizes that jurisprudence 
has tended to concentrate on appellate courts and has not sufficiently 
stressed the uncertainty arising out of a faulty judicial technique in the 
discovery of the facts. 52 A legal decision is the result of the application 

so Apparently Frank regards any jurist as ‘classical’ who does not accept the gospel 
according to St. Jerome. 31 Kocourek, Rec. Geny, ii. 459. 

52 Law and the Modern Mind, 41, 57, 69. 

53 61 Harv. L. R. (1948) 921 . 
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of a rule of law to the facts as found by the judge—if the facts are 
wrongly found, 51 then the decision must be erroneous and an appellate 
court, not having seen the witnesses, is loath to interfere with the find¬ 
ings of fact. If, and in so far as. Judge Frank is emphasizing only the 
uncertainties introduced into the judicial process by the difficulty of 
finding the true facts, clearly few would disagree with him. It is the 
lower courts that deal with the great mass of litigation and to a humble 
plaintiff it may not matter whether he loses because of a misunder¬ 
standing of the law or an error as to fact. If the realist plea is that the 
courts should improve the technique for finding facts, then the school 
emphasizes a point that was not sufficiently stressed in the past. 55 

K. N. Llewellyn concentrates rather on the uncertainty in the actual 
operation of the rules in appellate courts—he wishes to make a ‘sus¬ 
tained and realistic examination of the best practice and art of the 
best judges in their judging’. 50 Similarly W. W. Cook submits the basic 
rules of private international law to an incisive analysis which shows 
that what appeared on a superficial glance to be certain is full of in¬ 
herent ambiguity. 57 To understand the judicial process we must use 
every aid. In any particular litigation it may be important to study the 
personality of the court before which the issue will come: but when we 
arc considering the general development of the rules of law, individual 
peculiarities tend to cancel out. 58 However, now that the dust of 
earlier conflicts has disappeared, there seems to be less difference 
between the right and left wings of the functional school than was 
formerly supposed. The gospel of both is that the jurist must study 
the functioning of law in society: a realistic examination of the judi¬ 
cial process is obviously part of such an approach. Inevitably, how¬ 
ever, differences of emphasis will arise between various writers. 

§ 8. The Sociology of Law 

Pound’s sociological jurisprudence should be distinguished from 
what is now called the sociology of law. The natural confusion caused 

54 This may be due to perjury, bias of the judge, narrow rules of evidence, or 
faults of the jury system. 

s ' It is much easier to confine our examination to appellate courts. Judge Frank 
suggests that in an ideal law curriculum there would be a study based on first hand 
ohseivation of what courts, administrative agencies, and legislatures actually do. 

s ** 40 Col. L. R. (1940) 581 at 614. 

’ 7 J h*-' Conical and Legal Bases of Conflict of Laws. 

JK Some American writers regret that we have not sufficient evidence concerning 
the intelligence quotients of particular judges (167 Annals of the American Academy 
of Political Science (1933), 144) and of their psychological complexes. This would 
add a new terror to election to the bench. 
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by the similarity of these terms is an added reason for preferring the 
name, functional school, as the best description ot the work of Pound. 

Sociology of law is defined in many ways, but its main difference 
from functional jurisprudence is that it attempts to create a science of 
social life as a whole and to cover a great part of general sociology and 
political science. The emphasis of the study is on society and lav/ as a 
mere manifestation, whereas Pound rather concentrates on law and 
considers society in motion to it. 5Q 

Thus Ehrlich 60 (1862-1920) builds on the foundations laid down 
by Savigny a broad theory that law depends on popular acceptance 
and that each group creates its own living law which alone has creative 
force. All that the judge does is to make precise and definite the raw 
material thus furnished by the community. He contrasts living law 
witl the mere norm for decision laid down by the judge. To concen¬ 
trate on the latter is to miss the real spirit of law. Codes may be techni¬ 
cally in force in the sense that a court will apply their provisions if they 
are called in question, but frequently a community ignores the codes 
and lives according to rules created by consent. In parts of Austria the 
statute law has not greatly affected the real life of the community. The 
legislation of France and Roumania may be much the same, yet the 
'aw of the first differs very much from that of the second. Modern 
commerce has already gone far beyond the German Commercial 
Code. Hence to understand the legal life of a community the jurist 
must supplement his study of the code or the decisions of the courts 
by an analysis of the facts. ‘To attempt to imprison the law of a time 
or of a people within the sections of a code is about as reasonable as 
to attempt to confine a stream within a pond. The water that is put in 
the pond is no longer a living stream but a stagnant pool, and but little 
water can be put in the pond.’ 61 Any English writer would admit this, 
but would consider that the courts gave a reasonably true picture of 
the living law. Ehrlich, however, draws the conclusion that jurispru¬ 
dence is merely a branch of sociology, and extends the boundary of 
jurisprudence almost to absurd lengths. The first attempt must be to 
study living law just as the physiologist studies living tissue. It is not 
essential that law should be created by the State, or applied by the 
courts, or that there be a system of legal compulsion. 62 The real law 

59 TimashefT, Sociology of Law ; Pound, ‘Sociology of Law and Sociological Juris¬ 
prudence’, 5 Univ. of Toronto L. 3 . (1943) 1 ; Gurvitch, Sociology of Law. 

80 Grundlegung der Soziologie des Rechts, translated by Moll (1936) as Funda¬ 
mental Principles of the Sociology of Law. 

81 Fundamental Principles of the Sociology of Law, 488. 


82 Op. cit. 24. 
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consists not of propositions but of lega’ institutions created by the life 
of the groups within society—hence the importance of studying the 
factual institutions that create law. The custom of the past is the rule 
of the future. He considers that the jurist should study the factory, the 
bank, the railroad, the great landed estate, the labour union, the asso¬ 
ciation of employers, and a thousand other forms of life. Every depart¬ 
ment in a factory should be studied so that no process of manufacture 
or sale should escape the jurist’s eye. Rather breathlessly, one wonders 
if a lifetime would be enough to deal with one industry. Allen is 
tempted, without ‘disrespect to the labours of a very learned, sincere, 
and original jurist’, to term this kind of project ‘Megalomaniac Juris¬ 
prudence’. 63 Some limit must be drawn, or jurisprudence, however 
great the zeal of its adherents, will dissipate its energies over too wide 
an area. 

Huntington Cairns 64 also attempts to create a legal science with a 
dominant emphasis on sociology. He considers that modern jurispru¬ 
dence is a ‘meaningless and fruitless pursuit of a goal incapable of 
achievement’. 63 Jurisprudence is really an applied science, and no 
technology has ever succeeded unless it was based on the findings of 
a pure science. No universal propositions can be laid down concern¬ 
ing legal concepts or rules because they differ from race to race. If 
jurisprudence wishes to become scientific, it must create a science of 
society. The basis must be human behaviour as influenced by, and in 
relation to, disorder. It is impossible to discover how law operates 
unless we have greater knowledge of the factors that cause change in 
society and govern its evolution. When this is understood, jurispru¬ 
dence as a technology can apply these rules to reach useful results. At 
present jurists are attempting to build a house before the foundations 
have been laid. 

At this point it is convenient to make some general observations on 
the approaches of Pound, the realists, and Cairns. 

Many have criticized these schools on the ground that they desire to 
teach a little of everything save the law. A text-book of sociology can¬ 
not be made a work on jurisprudence merely by changing the title. 
A knowledge of the properties of clay may be useful to a modeller, 
but twenty years spent in scientific analysis of this material would be 
a waste of artistic talent. Manning wittily caricatures the sociological 


43 Law in the Making (4th cd.), 35. 

44 The Theory of Legal Science ; Law and the Social Sciences. 

45 The Theory of Legal Science, 11. 
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jurist by comparing him with a professor of mati.ematics who, con¬ 
cerned about his country’s bridges, urges his students to form the 
advance guard of creative engineering, and stresses that mathematics 
cannot be studied in isolation from town planning. 66 But might we 
not use another analogy? A medical professor says: 

‘Anatomy is all you need to know. It is true that you will gain your 
knowledge from a dissection of the dead and in your practice you will be 
concerned 'Wth the buwes of those who, at least until they receive your 
merciful attentions, are still in the land of the living. It is true also that in 
the case of the patient psychological forces, business worries and married 
life may afFect his health. But the study of these things is difficult and if 
we want an impartial science we must leave them alone. Austin our 
founder recognized that c ome of these things would affect your profes¬ 
sional practice, but he wisely concentrated on anatomy alone. I advise 
you to do the same and to save your profession from having a little know¬ 
ledge of everything save anatomy.’ 67 

Neither analogy is, of course, nor is it meant to be, exact, for each begs 
the question of what is meant by law. 

It is submitted that the relationship between law and social interests 
may be usefully studied by jurisprudence for three reasons. Firstly, it 
enables us better to understand the evolution of law. What is needed 
is not a dogmatic assumption that economic self-interest (or some 
such force) has determined the evolution of law, but a penetrating 
analysis of the interaction between a tough and taught tradition, which 
has sanctified the logical structure of the law, and the immediate pres¬ 
sure of social demands. The absorbing task is to watch the struggle of 
modern social interests to secure expression in spite of the narrow con¬ 
fines of the decisions of the past. To attempt to explain the law on a 
purely logical basis is equivalent to interpreting a graph of the vibra¬ 
tions in a speeding motor-car without taking into account the surface 
of the road. 68 

Secondly, although man’s views of ethics and of his social needs 
have changed as the centuries roll by, nevertheless the element of 
human interest provides a greater substratum of identity than does the 
logical structure of the law. Comparative law frequently illustrates 
that, while the legal theories of two systems may be as far apart as the 

“ Modern Theories of Law, 219. 87 Paton, 4 Politico (1939) 24-5. 

88 Vyshinsky, Law of the Soviet State, 81, supports the union of jurisprudence 
and the social sciences, though with the object of showing the merits of dialectical 
materialism ; K. Renner, Institutions of Private Law and their Social Functions (trs. 
O. Kahn-hreund); Dicey, Law and Opinion in England. 
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poles, each may be forced for reasons of convenience so to modify the 
application of its theoretical basis that ultimately the practical results 
are not far removed. Many Roman decisions on the Lex Aquilia are 
surprisingly similar in effect to those of the English law of tort. 69 
German law adopted a subjective theory of contract, English an 
objective, but each has been forced to adapt its theoretical basis to 
the needs of commerce. 70 In spite of differing theories, the English 
and Roman rules of possession were built up under the ‘pressure of 
needs and circumstances which cannot have been wholly dissimilar’. 71 

Thirdly, although the view of Kelsen that the jurist should not dis¬ 
cuss the question of social interests is attractive in that it encourages 
an impartial jurisprudence, yet such a study is essential to the lawyer 
to enable him to understand the legal system. As a mere question of 
terminology, it matters not how narrow is our pure science of law if 
it be supplemented by broader learning. But there is a danger that, if 
we regard jurisprudence proper as a pure science of law (in Kelsen’s 
sense), the study of the broader questions will disappear from books 
that are perused by the lawyer. We desire an impartial judge, but the 
law itself cannot be impartial (in one sense) for its very raison d'etre is 
to prefer one social interest to another. Is the judge less likely to make 
a clear survey because the question of the social interests involved in 
a particular problem is freely canvassed instead of being the ‘inarticu¬ 
late major premiss’? Public policy is a less dangerous ground of judg¬ 
ment if the reasons for any particular application are clearly set forth, 72 
since the very effort to justify a decision may limit the effect of preju¬ 
dice. 

The greatest achievement of the functional school is that it has 
infused new life into both the study and the development of law. A 
promising beginning has been made which leads us to expect much 
in the future. The actual functioning of certain parts of the law has 
been intensively studied. 73 Perhaps the most valuable results are a 

69 Cf. Dig. 9. 2. 9. 4 ; Gutteridge, Comparative Law (2nd ed.), 49. 

0 Schuster, Principles of German Civil Law, 92. 

1 Holdsworth, History of English Law, vii. 460. It is not, of course, suggested that 
the element of human interest leads to identical solutions in the case of every system. 
Even over a period of one hundred years the common law shows surprising changes. 
The argument in the text is only that the pressure of social needs will frequently 
explain what, from the point of view of the logic of the law, may be a mere anomaly. 

Cf. Lord Wright, Radcliffe v. Rihble Motor Services Ltd., (1939] A.C. 215 at 
239 et scq. 

73 As illustrations the following works may be mentioned: (a) in criminal law see 
Jerome Hall, Theft, Law and Society, and the survey, Criminal Justice in Cleveland , 
directed and edited by Roscoe Pound and Felix Frankfurter; (h ) study of the func¬ 
tioning of the law relating to injuries caused by motor vehicles — Report of the Com- 
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new understanding of the judicial method and a broader outlook both 
in the universities and in the courts. A determined attempt is now 
made to teach law as a function of society tead of as a mere abstract 
set of rules, while the courts are canvassing freely the reasons of social 
policy which lie behind certain rules of law. 74 Probably no common 
law rule has ever received such sweeping condemnation as the doc¬ 
trine of common employment -ecently received at the hands of the 
House of Lords. 75 Tl evil results of the rule were clearly laid down 
and, though unable to destroy it entirely, the learned Lords diminished 
its power as far as the fetter of precedent would allow. Administrative 
law, at fir-t regarded as an intrusion, is now sympathetically studied 
in the light of the ends which modern government must achieve. 78 
Psychology and psychtry have revolutionized the approach to the 
prr blerns of criminal law. 77 The real difficulties of constitutional law 
are now freely canvassed, and in America Brandeis, while at the bar, 
persuaded the Supreme Court that if an attack was made on the con¬ 
stitutionality of a statute (as being an unreasonable interference with 
life, liberty or property), counsel should be permitted to introduce 
evidence from the social sciences which would show the probable 
results of the legislation in question. The acceptance of the ‘Brandeis 
brief’ means that the courts frequently consider the real social prob¬ 
lems instead of confining the argument to abstract logic. 

All this must be placed to the credit of the functional and realist 
schools. But it must be confessed that the problem of method has not 
yet been solved. Huntington Cairns undoubtedly lays down a sphere 
that is too wide for jurisprudence in the lawyer’s sense. But there is 
much in his contention that until social science itself progresses a func¬ 
tional jurisprudence is working in the dark. 

The great success of the physical sciences contrasts strikingly with 
the meagre results secured by social studies. Hence arises the cry that. 


mittee to study Compensation for Automobile Accidents to the Columbia University 
Council for Research in the Social Sciences . It was discovered that if there was no 
insurance, the injured victim had only one chance in four of receiving anything; 
(c) studies of the effect of legal regulation on the habits of a population, c.g. Under¬ 
hill Moore and C. C. Callahan, 53 Yale L. J. (1943) 1; (d) studies of corporation law, 
c.g. Berle and Means, The Modern Corporation and Private Property. 

74 Lord Atkin, United Australia Ltd. v. Barclays Bank, [1941] A.C. 1 at 29, refer¬ 
ring to technical rules invented to meet requirements of the forms of action which 
have now disappeared said: ‘When these ghosts of the past stand in the path of 
justice, clanking their mediaeval chains, the proper course for the judge is to pass 
through them undeterred.’ 

75 Radcliffe v. Ribble , [1939] A.C. 215. Parliament has taken the hint. 

76 J. Dickinson, Administrative Justice and the Supremacy of Law, Jennings, The 

Law and the Constitution. 77 Infra, Ch. XV. 
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if only the rigorous method of the scientist were applied to the analysis 
of social life , then great progress would be made. But two points must 
be noted: firstly, no trick of method can secure for the social scientist 
the same accurate results secured by his colleague in physics or chem¬ 
istry. The essence of the method of the physical sciences is controlled 
experiment by which the conditions are kept invariant save for one 
factor. For the sociologist it is rarely possible to achieve this test. 
Whether man has free will or not, he is a more complex study than an 
alpha particle, and we cannot hope to secure for the social sciences the 
rigid definitions and universal demonstrability of natural science. 78 

Secondly, the scientist merely observes facts: in society we are con¬ 
cerned not only with what is, but with the operation of standards deal¬ 
ing with what ought to be. It is impossible to draw a clear-cut line 
between the fact and the ideal, for each operates on the other. No con¬ 
trolled experiment could ever tell us what should be the end of law. 
Research may yield useful results which may guide our choice, but 
the ultimate reason for the choice of one form of social life rather 
than another is our philosophy of values. A wise community does not 
always accept that form of organization which will create most wealth 
—the cost in human suffering may be too high. But the choice between 
wealth and human suffering is not one that can be determined by 
research: it depends on the view of the community as to the purpose 
of life itself. 

Thirdly, there is a great gap between research and its application. 
In the physical sciences the advantages of the use of atomic energy 
are so great that nothing is allowed to stand in the way of its applica¬ 
tion: in the social sciences the application of research may conflict 
with ignorance or prejudice and thus action is retarded. 

Hence advance in the social sciences cannot be rapid, and until they 
are more fully developed, it is hard to see that a comprehensive science 
of law can be created. 7J The jurist cannot cover the whole scope of 
social learning, and until there are clearer conclusions on which he can 
draw he can only make tentative grasps at truth. This is stressed, not 
to belittle the work of Pound or Cairns, but to emphasize that progress 
must inevitably be slow and that the blame for this must not be laid 

T * K. N. Llewellyn, 20 N. Car. L. R. (1941) 1 ; M. R. Cohen, Reason and Nature ; 
Michael and Adler, Crime, Law and Social Science ; Hall, Annals of the American 
Academy of Political and Social Science, clxvii. (1933), 119 : Nussbaum: 40 Col. 
L. R. (1940) 189; Fuller, The Law in Quest of Itself, 65. 

” S. P. Simpson and R. Field, 32 Virg. L. R. (1946) 855 ; 22 N. Y. Univ. L. Q. R. 
(1947) 145. 
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on the lawyers alone. Psychiatry could be developed < nly after medi¬ 
cine had reached a certain stage, and if jurisprudence is a social 
science, it can make real advances only when better foundations are 
laid for sociology itself. So far v e lave ambitious programmes, some 
useful empirical result^ the infusion of a new spirit into jurisprudence 
and a mo realistic ai. uysis, but not the actual creation of a juristic 
science. 


§ 9. The Teleological School 

The te^ological school regards the functionalists as laying down 
the pen when the task is only beginning. Pound believes that the end 
of law should be to satisfy a maximum of wants with a minimum of 
friction. The school we are now discussing would ask: ‘What is meant 
by imerests or the end of law? In the inevitable conflict of interests, 
what criterion should the law use in sacrificing one to another?’ 
Pound himself was clearly interested in the end of law, but in his 
writing the two strands of relativism and absolute values are hard to 
reconcile. 80 

There are two fundamental points in the approach of this school. 
Firstly, it is argued that a proper answer must be given to the prob¬ 
lem of the validity of law. Austin said that law was valid if it was the 
command of a sovereign, the realist if it was embodied in a particular 
decision of a court, but to the philosophers these seem rather super¬ 
ficial replies. Secondly, this school stresses that law is intimately 
related to justice, and that some attempt must be made to discover 
an absolute criterion by which law may be judged. 81 Consciously or 
unconsciously we all use ethical standards in criticizing the law. The 
analytical school set up an ideal of logical harmony, while even the 
pragmatic Pound assumes that law should satisfy as many social inter¬ 
ests as possible. The iconoclastic realist is often moved by a burning 
passion for law reform, by a desire that law should be made a more 
effective weapon for social control. If we remain on the lowly level of 
fact, these are mere assumptions which cannot be proved—such views 
are based on ideals as to what law should be. In the same way, many 
criticize a distinction on historical grounds, thereby assuming that it is 
an ideal for law that historical continuity should never be broken— 
some historical jurists cling to the notion that all evolution is a pro¬ 
gress to higher values. So far as the teleological school emphasizes 


10 Introduction to the Philosophy of Law: Contemporary Juristic Theory. 
41 Cf. Felix Cohen, Ethical Systems and Legal Ideals. 
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that it is better to lay bare the unconscious ethical presuppositions of 
our thought, the argument is irrefutable. Ethics looked at compre¬ 
hensively is merely a reasoned study of preferences, an endeavour to 
find a foundation for the judgments of value we are always making. 

This school therefore asks: ‘What should be the ideal end of law? 
What should guide us in developing the law?’ The functional school 
shows somewhat the same interest, for Pound’s doctrine of social en¬ 
gineering assumes that law must be developed to meet changing social 
values. 82 But Pound expressly admits that philosophy has failed to 
provide an ideal scale of values and that the best the jurist can do is 
to proceed with the task of adapting law to the needs of his generation 
—the choice between conflicting ideologies is one for the community 
at large. 

The teleological school is optimistic enough to consider that a 
reasoned scale of values can be discovered as a basis for legal develop¬ 
ment. The greater part of the work of this school lies in the realms of 
philosophy, and hence philosophical jurisprudence is a term that is 
frequently applied. But philosophy overlaps many schools of juris¬ 
prudence: we find traces of its doctrines in Savigny, Kelsen, and 
Pound, to name only three. The term teleological school is more 
appropriate, as it emphasizes the fundamental quest—the purpose 83 
of law. 


§ 10. Comparative Law 

Jurisprudence is usually distinguished from comparative law, 
though it is difficult to see how the former can exist without the latter. 
However, legal history is also essential to jurisprudence, but no one 
maintains that the two are identical. There have been as many debates 
on the nature of comparative law as on that of jurisprudence—in some 
of the definitions comparative law is indistinguishable from compara¬ 
tive jurisprudence. Professor Gutteridge 84 emphasizes that compara¬ 
tive law denotes a method of study and research and not a distinct 
branch or department of the law. He distinguishes («) descriptive com¬ 
parative law, the main purpose of which is the provision of informa¬ 
tion, and (/?) applied comparative law which has a definite object in 
view. 83 Comparative law is a relatively new discipline and its content 
is still a matter of dispute. 

82 Pound emphasizes that even the concept of function implies a purpose: Social 
Control through Law, 132. 83 Infra, Ch. IV. 84 Comparative Law , Ch. I. 

85 There is a third category of abstract or speculative comparative law, but 
Gutteridge thinks that its content, properly considered, would really fall into one 
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There is no a priori distinction between jurisprudence and com¬ 
parative law. The two studies overlap the same field, although the 
point of emphasis is different. A collection of all the rules in the world 
relating to married women would be a useful piece of descriptive com¬ 
parative law, but it would hardly be jurisprudence. Holland’s view 
was that the scope of comparative law was practically limited to 
descriptive investigations—the material was then to be handed to the 
jurist who would ‘set forth an orderly view of the ideas and methods 
which have been variously realised in actual systems’. 86 But advocates 
of comparative law have not been content with this lowly tas.<. and 
the more they delve into the theory of the legal method, the more 
indistingurhable becomes the product from jurisprudence. 

§ 11. The Scope of Jurisprudence 

We have, therefore, many answers to the problem of the scope of 
jurisprudence. Kelsen, in his pure science, would divorce jurispru¬ 
dence from ethics and sociology; Pound would study law in action 
and the sociologist would turn to a science of society itself. The teleo¬ 
logical school would plumb the depths of metaphysics to discover 
absolute values on which to build. 

It is absurd to suggest that there is only one useful path for the jurist 
to iread. Each must work according to his own endowment, and indi¬ 
vidual preference will determine the issue. To the writer functional 
jurisprudence seems to offer the most useful results, though it is em¬ 
phasized that these results/still lie in the future, for until the social 
sciences are further developed, the jurist is greatly handicapped. 
Another major difficulty is the diversity of the actual legal systems 
and the lack of knowledge of many of the great codes of the past. 
Even if a complete copy of the Twelve Tables were discovered, we 
would know little of the life of the people that would explain the work¬ 
ing of these rules. The results of the writing of this century are so far 
mainly destructive. Many false claims have been exposed. It is no 
longer hoped to discover universal rules of law, to create a rigid 
scheme of classification into which all legal systems can be fitted, or to 
discover a few general principles from which the answer to every legal 
question can be deduced. The real complexity of the problem is at 
last being recognized, and that at least is a gain. The ground has been 

or both of the heads set out in the text. See also R. David, Traite elementaire de 
droit civil compart. 

Jurisprudence ( 10th ed.), 8. 
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cleared and lies ready for useful work >n the future. Instead of seek¬ 
ing for immutable principles, jurisprudence attempts to discover as 
much as possible concerning legal method, to study the concepts of 
the law, and trace the influence of the social forces upon their develop¬ 
ment. Jurisprudence is not primarily interested in discovering uni¬ 
formities, for diversity may be even more important. If we put the 
emphasis not on the concepts of law but on the legal method used by 
varying societies to create order, the old bogy of the diversity of legal 
rules ceases to be a terror to jurisprudence, and becomes a most signi¬ 
ficant factor. All communities which reach a certain stage of develop¬ 
ment create a legal system to protectcertain interests. As the community 
develops, the concepts of law will become more refined and the inter¬ 
ests protected will change. No two countries will pursue precisely the 
same evolution, and no universal rules can yet be formulated to ex¬ 
plain all legal changes. But although the problem is a difficult one, 
there is no reason why we should not attempt to answer it. 

In short, jurisprudence is a functional study of the concepts which 
legal systems develop, and of the social interests which law protects. 
But the element of interest brings in the question of value. It is clear, 
therefore, that functional jurisprudence cannot be satisfactorily de¬ 
veloped without a complementary study of the purposes for which 
society exists. S7 
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II 

THE EVOLUTION OF LAW 

§ 12. The Primitive Community 

Jurisprudence for long deserved the taunt that it boasted of univer¬ 
sality while treating only of mature legal systems. Today, under the 
influence of the historical school, the researches of anthropologists are 
laid increasingly under debt. 

Speculation has invented definite and simple lines of humr.n evolu¬ 
tion. Thus it was said that men lived first in the Stone Age, then the 
Bronze Age, and finally the Iron Age; that in marriage promiscuity 
came first, then one wife with many husbands, then one husband with 
many wives, and finally monogamy; in economic activity there is a 
simple advance from hunting to pastoralism, to agriculture, and then 
to the Machine Age. Anthropological research has shown that this is 
a fallacious simplification of the problem, which in reality is much 
more complex. 1 All races have not followed exactly the same lines of 
evolution. Moreover, although there seems to be some correlation 
between the economic stage which a race has reached and the social 
institutions which it enjoys, this correlation is not perfect. 2 Few 
serious scholars today adopt the view that the whole of social life is 
determined by any one factor. Economic forces may be important, 
but they are not all-controlling and sometimes they fail to explain 
significant differences between two societies the economic basis of 
which is identical. Sociologists realize that the truth will be achieved, 
not by setting up one factor as a cause and regarding the rest of social 
life as a result, but in showing the interrelation between each of the 
forces which create society. Thus if economic means of obtaining a 
livelihood influence the social structure, social doctrines also influence 
economic forces. 11 The simple view which regards economic forces as 
all-powerful is now falling into that disfavour which has already 
become the fate of the religious interpretation of legal history. As yet, 
generalization is fraught with danger, for the lesson of modern social 
research is a critical attitude to all hypotheses. 

1 The Aranda tribe in Australia is split into groups, some of which arc matrihneal 
and others patrilineal; there seems no reason for this difference between societies 
with such economic and geographic similarity: T. G. H. Strehlow, Aranda Tradi¬ 
tions, 71. 

2 Hobhouse, Wheeler, and Ginsberg, The Material Culture and Social Institutions 
of the Simpler Peoples. 

3 Sorokin, Contemporary Sociological Theories , is an excellent survey. 
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Thus we must treat with suspicion any bold claim to plot a definite 
correlation between law and the culture of a society. That there is 
some relationship is obvious, for law is but a result of all the forces 
that go to make society. But there is a definite time-lag between the 
creation of new material culture (such as the mac hines of the industrial 
age) and the development of new social methods of control. 4 Law 
adapts itself slowly to new conditions—sometimes the development 
will be so retarded that a violent revolution is necessary. In other 
cases, one race may be able to draw on the experience of another and 
thus effect a comparatively rapid change. The variation in the ‘cultural 
lag’ of different systems can be explained only by an intensive study 
of each society in question—the answer cannot be found in economic 
forces alone. 5 Again, there are sometimes rapid jumps in legal evolu¬ 
tion, because of direct borrowing —Japan has adopted modern com¬ 
mercial codes without passing through the intermediate stages which 
mark European law. Some neo-Hegelians write as if there were im¬ 
mutable laws of legal evolution. Maine’s generalization that the pro¬ 
gressive societies have developed from status to contract ceases to 
be a convenient summary of certain features of legal history and is 
elevated to the rank of an historical truth. 6 Nineteenth-century indivi¬ 
dualism regarded all law as inevitably evolving towards greater free¬ 
dom for the individual, but today the growth of collectivist theories 
shows that the legal pendulum is at present swinging back. Some have 
been so struck by the opposing tendencies in legal history that the 
theory of a cycle has been put forward. Legal institutions do not 
develop continuously along a single line, they grow and then decay. 
But the factors which create a cycle and the evidence that the decay of 
a society is inevitable are not yet clearly shown. Man develops and 
dies, as have many societies in the past, but there is no conclusive 
evidence that the social body must necessarily deteriorate. 7 

A useful classification of types of societies adopts as a criterion the 
method employed in earning a living. What is called ‘primitive law’ 
covers communities in the following categories: Lower Hunters, 
Higher Hunters, Pastoralists, Advanced Pastoralists, First Agricul¬ 
tural Grade, Second Agricultural Grade, and Third Agricultural 

Renner, Institutions of Private Law, is the classical exposition of the slowness of 
law in adapting itself to social change. 

Huntington Cairns, Law and the Social Sciences, 163—4, discussing the work of 
Ogburn, Social Change, and Chapin, Cultural Change. 

* Infra. § 85. Maine was careful to emphasize that he was speaking of what had 
happened ‘hitherto’. 

Sorokin, Contemporary Sociological Theories, 728 et seq. 
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Grade. The most ambitious attempt to distx * er if there is any cor¬ 
relation between the economic stage which a tribe has reached and 
its culture and legal institutions is that of Hobhouse, Wheeler, and 
Ginsberg. 8 The main defect of sociology and historical jurisprudence 
is what has been termed the method of ‘illustration’. A theory is 
invented and then the pages of mman experience are searched for 
favourable examples. ' T o theory _an be proved by this method, for 
unfavourable examples are merely ignored In order to obtain an 
objective result, the authors carefully classified all the data available 
on more than four hundred tribes. The results are very interesting, 
but cciiaimy show the danger of rash speculation. In analysing the 
problem of the extent of self-help the tables show that although the 
use of a regular system of justice increases as the society develops, it 
is impossible to say that every tribe in the third agricultural grade has 
reached the same level of development. 9 There is no close correlation 
between the economic form and the legal institution—all that can be 
said is that most of the tribes that are advanced economically have 
also correspondingly developed their legal systems. But a much 
greater field of evidence must be discovered before any conclusive 
findings can be advanced. 10 

Bearing in mind all the difficulties that have been enumerated, we 
now proceed to discuss some of the most striking features m the evolu¬ 
tion of law. The object is not to set down universal laws of legal evolu¬ 
tion, but rather to study particular types of law: viz. 

(a) Primitive law. ' 

( b) Middle law. 

(c) Classical law. 

(d) Post-classical law. 

§ 13. Primitive Law 
{a) Before the Era of Courts 

It was once thought that the primitive native was automatically 
law-abiding and therefore had no need of a system of law. The mores 
of a tribe were regarded as a confused mass of usage, custom, and 

* The Material Culture and Social Institutions of the Simpler Peoples. 

9 Thus in the case of the lower hunters, 40 per cent, of the tribes have pure self- 
help and none of them have public justice as a regular system. In the third agri¬ 
cultural grade, 11 per cent, have pure self-help and 41 per cent, a regular system of 
public justice. 

10 The most valuable characteristics of the work of Hobhouse, Wheeler, and Gins¬ 
berg are the scientific detachment and the caution in drawing conclusions from data 
that are often shown to be exceedingly difficult to classify. 
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religion; it was said that there was no law, no individual property, no 
real means (save self-help) of enforcing any ‘right’ which an individual 
might think that he possessed. What keeps the community together 
is fear of the unknown, of the strange spirits that may punish man. 
What has been done once without evil result may be done again, but 
to innovate is to risk a supernatural sanction. Hence the native has 
no desire to break the customs of the community. Early law, there¬ 
fore, springs from a religious sanction, the fear of the unknown, of the 
spirits that dwell everywhere. 

But modern research has shown that this view needs correction. It 
is true that public opinion is always more powerful in a small com¬ 
munity—it exercises much more influence in a tiny village than in a 
world capital. But Malinowski asks whether it is not contrary to 
human nature to accept any constraint as a matter of course. 11 All 
customs are not on the same level—some are followed because men 
choose to follow them either as a matter of convenience or because 
they have never dreamt of doing otherwise, but others cut across 
human desires and passions and hence require an effective machinery 
of enforcement. A member of a race that dwells in round huts would 
probably never think of constructing a square one, and if he did build 
in a new style, his whim would not endanger the community life. But 
rules concerning adultery or rape may need a powerful sanction. 
Malinowski considers that this is the germ of primitive law. There is 
no sanction in the Austinian sense—a penalty imposed by a deter¬ 
minate body—but the law does rest on a greater force than the vague 
pressure of public opinion. The very organization of the community 
protects the law. Apart from the community primitive man is help¬ 
less, and the ultimate sanction for the ‘unclubbable’ (not in the literal 
sense) man is expulsion or death—a sentence that will not be imposed 
by a predetermined tribunal but carried out by some members with the 
active approval of the rest. Even at a much later period when courts 
are fully developed, we still find a relic of the primitive expulsion in 
outlawry, which Brunner has described as the sentence of death pro¬ 
nounced by a community which has no police constables or profes¬ 
sional hangmen. The enforcement of economic obligations depends 
oil a primitive anticipation of the ‘stop list’—if one churlishly refuses 
to make a customary payment, no other member will help such a 

11 Crime and Custom in Savage Society (1932), 10. An interesting survey is William 
Scagle, The Quest for Law : see also Llewellyn and Hoebel, The Cheyenne Way — 
Conflict and Case Law in Primitive Jurisprudence. 
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defaulter. If the Cheyenne Indians have a rule against individual hunt¬ 
ing, and it is broken, the offender is excluded from the tribe. 12 

There must be in all societies a class of rules too practical to be backed 
up by religious sanctions, too burdensome to be left to mere good-will, 
too personally vital to individuals to be enforced by any abstract agency. 
This is the domain of legal rules and I venture to foretell that reciprocity, 
systematic incidence, publicity and imbition will be found to be the main 
factors in the binding m: hinery of primitive law.’ 13 

At a very early stage the native distinguishes between a payment 
which is obligatory and one that is the result of generosity. There is 
undoubtedly here the germ of law, but whether such rules are strictly 
to be called law or not we leave for subsequent discussion. 14 

Before the advent of courts the sphere of pre-law (if we may invent 
the term) is fairly small. There are few rules concerning property but 
some concerning inheritance on death. There are rules of marriage 
(sometimes extraordinarily intricate as in the case of the Australian 
aborigines) which lay down the classes within which marriage may 
take place. Private wrongs are sometimes avenged by the victim, 15 in 
other cases compensation is payable. There are a few offences which 
are regarded as an outrage on the community as a whole, such as 
incest, witchcraft, and general ‘incompatibility of temperament’. A 
simple economic structure requires few rules for its regulation. 16 

(Z?) Courts 

Courts begin to appear usually about the end of the first agricultural 
grade. Before this it is rare to find definite institutions for the settle¬ 
ment of disputes, though a chief or patriarch may exercise a general 
control over the community. With the advent of the court, the sphere 
of law becomes more definite, and the rules gradually more precise. 
The future history of law is largely bound up with the creation of 
definite institutions, which have power not only to apply the law to 
the settlement of disputes but also to create new law, and to secure the 
effective enforcement of such law as exists. Nevertheless, it is a long 
and slow evolution before there are institutions with the effective 
powers of the courts, legislatures, and the police mechanism of the 
modern State. If private violence is to be overcome, then the law must 

12 Llewellyn and Hoebel, The Cheyenne Way, 9-10. 

13 Malinowski, Crime and Custom, 67-8. 

14 Infra, § 19. 

15 Hogbin, Law and Order in Polynesia, ch. vi. 

16 This is clearly brought out by Llewellyn and Hoebel, op. cit. 
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be enforced; but if law is to remain acceptable, then there must be 
machinery for its reform. 

The orthodox theory is that the first task of the court is to moderate 
the blood feud and regulate self-help. 17 The lex talionis limits the 
aggressor to indicting an injury similar to that which he received. 
Then appears the doctrine that the victim or his family may if they 
wish accept compensation, but that if it is not paid, physical violence 
may be inflicted. ‘Buy off the spear or bear it.’ As courts grow in 
power, the acceptance of compensation is made compulsory, save for 
certain offences which are regarded not as a mere private wrong but 
as an outrage against the community and deserving of punishment. 
Criminal law thus is definitely separated from civil law. For example, 
Roman law in 450 B.c. was in a state of transition from optional to 
compulsory composition. 18 Courts existed, but the methods of en¬ 
forcement were still primitive, e.g. a claimant must himself secure the 
attendance of his opponent (apparently in the last resort by violence). 19 
Such institutions as pignoris capio and manus iniectio are obvious 
relics of an age of self-help. An analogy may be seen in the position of 
international law today—there are courts, but they do not have com¬ 
pulsory jurisdiction. Even if two nations submit their dispute to judi¬ 
cial decision, there is no machinery for the effective enforcement of 
decisions. In primitive communities the State finds difficulty in extend¬ 
ing the control of the courts over the passions of men. Sometimes in 
order to persuade citizens of the value of the judicial process a bribe 
is offered, as in the fourfold damages awarded by Roman law against 
a thief caught in the act. In Assyria the State benefited itself by the 
forced labour imposed on criminals, gave as a solatium to the injured 
party a monetary compensation, and satisfied the desire for vengeance 
by the infliction of stripes. 20 But the ultimate reason for the triumph 
of royal justice is its efficiency, and the protection which it grants to 
those who would be too weak to stand alone. 

In some respects this orthodox theory of legal evolution must be 
corrected. The distinction between civil and criminal law appears 


,T For an account of a blood feud in 1914, see Strehlow, Aranda Traditions, 62: 
self-help among the Cheyennes, see Llewellyn and Hoebel, op. cit. 194-5. 

18 Jolowicz, Historical Introduction to the Study of Roman Law , 175. 

19 Similarly in Assyrian law. See Driver and Miles, The Assyrian Laws, 335. 

20 Ibid. 360. But, as is pointed out by the learned authors, the text says ‘they shall 
beat’, &c., without specifying what ‘they’ means. The phrase apparently means that 
the stripes shall be inflicted by a person who has a right to do it—sometimes an officer 
of the king, sometimes the witness, sometimes an accuser (366). The Hebrews never 
seem to have had a public executioner (367). 
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much earlier than is suggested.* 1 But here once again we are faced 
with a difficulty of terminology. If the marks of criminal law are sen¬ 
tence by a court and the execution of the sentence by state officials, 
then it is a late development. But if we a do^t as the test whether the 
wrong is regarded as a matter for a private individual only or for the 
community as a whole, then the distinction between criminal and civil 
injuries appears at the very birth of law. In some primitive com¬ 
munities dcLnite rules of criminal law are enforced by superstitious 
practices —sorcery, or the supernatural consequences of taboo To 
avoid confusing the issue by using our modern clear-cut terminology 
it would perhaps be preferable to speak of public and private delicts. 
Even in the most primitive tribes the community itself takes action 
against any one guilty of certain offences, e.g. incest, witchcraft, or 
bestiality. What is confusing is that modern man regards murder as 
the crime and therefore, if we find that murder is only a matter of 
private compensation, the conclusion is erroneously reached that 
there are no offences which the community itself punishes. 22 

Another criticism of the orthodox view is that of Diamond, who 
denies that the lex talionis preceded the payment of compensation. 23 
He considers that early law emphasized compensation for civil injuries 
and that corporal sanctions began to appear only in the codes of the 
middle period. Is not the truth somewhere between both views? The 
lex talionis in the sense of loosely regulated self-help belongs to primi¬ 
tive law and applies both to civil and criminal acts. But the direct 
infliction of corporal punishment by officials of the State belongs to a 
much later period. 24 

At first there is little notion of legal duty —the concept is rather 
that of physical liability . 25 At first, it is the community rather than the 
individual who is responsible—it is only gradually that an individual’s 
obligation is distinguished from that of the group to which he belongs. 

A debtor gives a hostage as security; if the debtor defaults, it is the 

21 Daube, Biblical Law, 103. 

22 Driver and Miles, op. cit. 298. 

23 Diamond, Primitive Law, 304. 

24 For example see Driver and Miles, op. cit. 346-7. Even when the State inflicts 
punishment, it may make the punishment fit the crime, e.g. a man loses his lips for 
kissing a married woman, the wife of a man who has seduced a virgin is delivered to 
the seduced girl’s father for prostitution. Closely related are the ‘mirroring’ punish- 


the ferocity, and the parent of the doctrine that the punishment must fit the crime’ : 
Driver and Miles, loc. cit 

25 Cf. Jolowicz, Historical Introduction to the Study of Roman Law, 162-3. 
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hostage who is liable and not the debtor. Liability for debt does not 
mean execution against goods as in modern systems, but the physical 
liability of the hostage to be cut in pieces or sold into slavery—in a 
very real sense can a creditor ‘take it out of the hide’ of the debtor. 
When a debtor is allowed to give his own person as security, the 
creditor may take vengeance for any default directly upon him. The 
law of contract is not yet born—the debtor is regarded as one who 
wrongfully detains the creditor’s property. 2 ® In early English law, 
debt (the action for money owed) was hardly distinguishable from 
detinue (the gist of which was that defendant wrongfully refused to 
surrender a chattel to which the plaintiff had a right to immediate 
possession). The notion in early law is not so much one of legal obliga¬ 
tion (that a person ought to do something) as that of liability (that he 
must pay or suffer punishment). In the law of delict we see the analo¬ 
gous notion of ‘thing liability’. Deodand illustrates this tendency. If 
Paul took John’s sword and slew Peter with it, the sword was forfeited. 
Later in English law, instead of losing the res , the owner could pay 
its value to the Crown. As late as 1842 in England a railway company 
was forced to pay deodand because of deaths resulting from a loco¬ 
motive accident. 27 Deodand was independent of all notion of fault in 
the owner, for liability attached to the inanimate res . Where a slave 
or an animal was a ‘wrongdoer’, it was even more natural to attach 
liability. The noxal surrender of ancient Rome and the distress 
damage feasant of modern English law 21 * illustrate this approach. The 
rules are far removed from any modern notion of fault. Wigmore 
cites the story of the killing of Baldur. All things had been sworn not 
to injure Baldur and the gods in sport threw missiles at him. But Loki 
was jealous, and learning that the insignificant mistletoe had not been 
sworn, he put a twig into the hands of Hodur the blind god and guided 
his aim; Baldur was killed and the innocent Hodur paid the penalty 
of death. 29 

There has been a gradual change from liability of the person to 
liability of the goods which a person possesses. This evolution of the 

18 For sheer barbarity sec the dictum in Dive v. Marti ttgham (1551), 1 Plowdcn 
60 at 68: ‘For if one be in execution, he ought to live of his own, and neither the 
plaintiff nor the sheriff is bound to give him meat or drink. . . . And if he has no 
goods, he shall live of the charity of others, and if others will give him nothing, let 
him die in the name of God, if he will, and impute the cause of it to his own fault, 
for his presumption and ill-bchaviour brought him to that imprisonment.’ 

27 Queen v. Eastern C'ties. Rly. Co. (1842), 10 M. & W. 58. Deodand was abolished 
in England by the Deodands Act, 1846, 9 & 10 Viet. c. 62. 

21 GlanviUc Williams, Liability for Animals, 108. 

J * Select Essays in Anglo-American Legal History, iii. 483. 
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law of execution against property is rather slow—thus in Roman law 
the right of pignoris capio is at first exercised only to put pressure on 
the debtor to pay his debt, for there is no right to sell or to use the res. 
When a court begins to grant execution against property, the tendency 
is for all the defendant’s chattels to be seized, even if only a small sum 
is owing —to take only sufficient property to cover the debt seems an 
obvious procedure, but one that develops slowly. 50 Today, now that 
imprisonment for debt has been so largely restricted, liability is in 
effect limited to a man’s property and future earning power. By the 
device of the limited company a man's loss may be confined to his 
investment m a particular venture, for ihe creditors can call on the 
tunds of the company alone. 

Primitive law is not rigid and inelastic, nor is it largely concerned 
with procedural details. It is in the middle period that excessive 
formality develops. Law begins with rather vague and elastic rules; 31 
technicality is really the result of a long period of development. 
Ehrlich points out that whether in art, religion, or law, whenever 
we find rigid forms and we are able to trace their history, we find 
that there has been a hardening of what was originally soft and 
flexible. 32 Although there was a natural tendency, in order to secure 
greater reverence for the law, to emphasize its antiquity, it is an 
exaggeration to say that primitive man regarded the law as unchange¬ 
able. 33 Indeed, a long period of discussion and indecision may precede 
action if a custom is broken: only slowly does the community evolve 
a practicable rule of enforcement. When technicalities appear in com¬ 
mercial transactions, in property, or in legal procedure, they ‘mark 
the end of the period of primitive law’. 34 For example, the law of con¬ 
tract begins in a simple way and it is only in the middle period that it 
becomes technical and relatively fixed. Moreover, some legal systems 
remain relatively free from technicality even at a late stage of develop¬ 
ment. 35 

30 Jolowicz, op. cit. 221 

31 Pollock and Maitland, History of English Law, ii. 27, speaking of the forma 
doni points out that it is a mistake to suppose that ‘our common law starts with rigid, 
narrow rules about this matter . . . and rejects everything that deviates by a hair’s 
breadth from the established models. On the contrary, in the thirteenth century it is 
elastic and liberal, loose and vague.’ The common law of this period can hardly be 
regarded as primitive law, but it shows that fluidity may exist even in the early middle 
period. 

32 Fundamental Principles of the Sociology of Law, 259. 

33 Diamond, op. cit. 205. 

34 Jbid. 344. 

35 Chinese law, for example, is much less formal than Western systems. It is not 
sharply distinguished from ethics, but is regarded as the practical fulfilment of. it. 
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It may also be questioned whether primitive law was secreted in the 
interstices of procedure. Maine’s dictum 3 ® has more reference to the 
middle era. A certain period of legal evolution is necessary before pro¬ 
cedural rules can be developed, and indefiniteness rather than preci¬ 
sion seems to be the mark of primitive proceedings. 

(c) Codes 

Codes begin to appear, usually at some period after the third agri¬ 
cultural grade. If they are classified, not according to their chronologi¬ 
cal date, but according to the degree of internal development, early 
codes may be represented by the Salic law: the middle codes extend 
from the Leges Barbarorum of the reign of Charlemagne to the more 
developed laws of the Pentateuch and the Twelve Tables; finally as 
an example of a late code we have that of Hammurabi (which inciden¬ 
tally is very early historically, the date being about 1914 B.c.). 37 

Maine emphasized the influence of religion on early codes: ‘there 
is no system of recorded law, literally from China to Peru, which, 
when it first emerges into notice, is not seen to be entangled with 
religious ritual and observance.’ 38 A study of materials which have 
become accessible since Maine wrote shows that this view is too 
broad. 39 The codes of Hammurabi and of the Assyrians 40 are pre¬ 
dominantly secular in character. It is true that in the Hebrew Penta¬ 
teuch, in the Hindu Code of Manu, and in the Roman Twelve Tables 
religious sanctions are to be found. 41 Diamond, however, submits the 
Hebrew Code 12 to a precise analysis and shows that the early code 
was secular and that the sections showing religious influence are 
priestly additions of a later date. 43 The doctrine that the community 
punished certain offences only because of the religious notion that the 
community is thereby polluted may be supported by the Hebrew text 


Dura lex, sed lex seems a strange maxim to the Eastern mind : J. Escarra, Archives 
de phiL du droit (1935, 1-2), 70. Lord Cooper emphasizes that Scots law is less 
formal than English: 28 J. Comp. Leg. (1946) Pt. iii, 3-4. 

38 Early Law and Custom, 389. 

37 This is the arrangement adopted by Diamond, Primitive Law, 179. 

38 Early Law and Custom, 5. 

38 Diamond, op. cit., chs. vii and viii. 

40 Driver and Miles, op. cit. 346. Both the Roman pontiffs and the Indian Brahmins 
combined the characteristics of jurist, lawyer, and aristocrat. 

41 Diamond, op. cit. 85. 

42 Exodus xxi. 1. 

43 His theory is that there was at first a clear-cut division between the jurisdiction 
of the pi lest and the ruler, but as the powers and wealth of the priesthood increased, 
not only did they seize secular powers, but they also made priestly additions to what 
had been a secular code : Primitive Law, ch. xi 
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that ‘the land cannot be cleansed of the blood that is shed therein but 
by the blood of him that shed it’, 44 but this text is probably also a late 
addition. Driver and Miles conclude that the Assyrian theory of 
punishment did not have a religious origin nor is there any trace of 
the doctrine that crime is a pollution of the community. 45 However, 
the evidence is too meagre to allow of dogmatic generalization. 45 

But proof, which Diamond aiiempts to give, that there is little or no 
direct relL'ous influx ^e in some early codes, does not determine the 
question for primitive law prior to the era the codes. The question 
of the definition of religion in primitive times is nearly as difficult as 
that cf law, but religion undoubtedly was one of the forces that went 
to create society and therefore the law. But Maine’s dictum is un¬ 
doubtedly too wide, for ne refers specifically to codes. 

in all probability the codes did not create much that was new and 
were largely the result of a consolidation of scattered legislation. The 
view that all law is based on the work of one legislator is frequently 
accepted by primitive people—for example, Hebrew law was traced 
to Moses. But it is inconceivable that such a system was created by 
one act. The codes are the result of gradual accretions to a short and 
primitive statement of the law—occasionally, to remove doubts, an 
authoritative version with some new matter is published by a law¬ 
giver. 

The use of writing has an important influence, for the sphere of law 
becomes more definite and there springs up a new professional class 
which is more numerous £nd more active than those who were the 
guardians of the oral tradition of the law. 

§ 14. Middle Law 

There are still relics of self-help in the middle period, but there is a 
tendency to prohibit it even more extensively than in mature law. ‘Per¬ 
haps we may say that in its strife against violence (the law) keeps up 
its courage by bold words. It will prohibit utterly what it cannot regu¬ 
late.* 47 ‘In our own day our law allows an amount of quiet self-help 
that would have shocked Bracton. It can safely allow this, for it has 
mastered the sort of self-help that is lawless.’ 48 

44 Numbers xxxv. 33. 

48 The Assyrian Laws, 346-7. (One possible trace of the doctrine that crime is a 
pollution is seen in relation to abortion.) 

48 Daube, Biblical Law , 62. 

47 Pollock and Maitland, op. cit. ii. 572. 

48 Ibid. 
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In this period we notice a gradual growth of rigidity and techni¬ 
cality. What are the causes of this curious love of formalism? It has 
been suggested that the formalism is a relic of traditional ceremonies 
of religious ritual, 40 that the parties desire a religious sanction, or that 
some ceremony is considered necessary to create a binding sense of 
obligation in the minds of the parties, or to impress the witnesses so 
that they are likely to remember the transaction. Vinogradoff suggests 
that we must go back even farther to the early agreements between 
the clans which were almost in the form of international treaties. 50 But 
no really adequate explanation of that curious love of formalism has 
ever been vouchsafed. 

‘When primitive law has once been embodied in a code’, Maine 
writes, ‘there is an end to its spontaneous development’, and thereafter 
law is brought into harmony with society by three instrumentalities, 
legal fictions, equity, and legislation, which appear in the historical 
order in which they are enumerated. 51 This dictum needs some correc¬ 
tion. It may be true that the frequent use of legislation to change, or to 
create new, law is a late phenomenon, but legislation appears very 
early. What are codes but legislation, and frequently they are mere 
consolidations of prior legislation. 52 

The use of fictions and equity is not confined to any one period. The 
fiction is useful at a time when legal stability is desired, but change in 
the application of the law is felt to be imperative. Maine defined the 
fiction in a very broad sense: ‘any assumption which conceals or 
affects to conceal the fact that a rule of law has undergone alteration, 
its letter remaining unchanged, its operation being modified.’ Thus in 
the Actio Publiciana of Roman law the formula ordered the index to 
assume that the period of prescription had already elapsed in order to 
give to the possessor in good faith a remedy which strictly was con¬ 
fined to him who was already dominus. The procedural fictions by 
which the English courts extended their jurisdiction are well known. 
But fictions are not confined to the past, for they still have their use 
today. What is quasi-contract but a legal fiction? 

Why do judges use this method? It is not, as Bentham suggests, a 
desire to deceive, for the fiction deceives no one. Nor is it an unbridled 
lust for power, although some of the fictions used to extend the juris- 

49 Maine’s theory was that the formalism of the Roman lawyer could be under¬ 
stood only if 11 is reali£cd that the jurisconsult sprang from the pontiff or priest: 
Early Law and Custom, 26. 40 Historical Jurisprudence, ii. 232-3. 

31 Maine, Ancient Law (cd Pollock), 26, 29. 

5J Diamond, op. cit. 346. 
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diction of particular English courts are hard to defend. Partly it is 
‘economy of thought’—the desire to use old devices that have worked 
well instead of running the risk of innovation. Thus, under Scots law, 
dissolution of the marriage confers upon * he wife a ins relictae, which 
is calculated as if the husband were already dead.™ This device of 
the ‘as if’ can be used to extend new rules to old situations with a 
minimum of intellectual effort. 54 There is less apparent violence to 
accepted doctrines (1 m direct reform would produce and, therefore, 
it is a useful weapon to a judiciary which .vishes to maintain the view 
that its task is but to declare the Iaw. )5 

Moreover, the legal fiction may prove a very useful agency of 
development. The fiction is the algebra of law and a picturesque 
form of algebra besides.’ 56 Much law may be reduced to a heap of fic¬ 
tions piled one on top of another. Marriage may be regarded as a 
sale; 57 the first method of bequeathing an estate to one who is not a 
blood relation may be by adoption, then in the next stage a fictitious 
adoption may be posited as the legal basis of a will. 58 

The fiction serves its purpose, but it has serious defects. Firstly, 
sometimes sight is lost of the conditions under which the fiction was 
created and it is used to reach results that were neither contemplated 
nor desired. 59 On the whole the common lawyers used the device well, 
understanding the purpose for which the fiction was created and 
allowing it no further effect. 60 Can a wife, under the Scots fiction, 
after the death of the husband, claim a life interest belonging to her 
husband? If the fiction is applied logically she cannot, since, if the 
husband were already dead, the life interest would have ceased to 
exist. The House of Lords decided that the fiction should not be used 
beyond its real purpose—that is, to give the wife a right to share: 
the quantum of the share should be determined by the husband’s 

43 Selsdon v. Scisdon, 50 T.L.R. 469. See also the discriminating speeches in United 
Australia Ltd. v. Barclay's Bank Ltd., [1941] A.C. 1. 

54 Dabin, Technique de Velaboration du droit positif. 

44 Fuller, Rec. Gtny, ii. 157. 

5 * Tourtoulon, Philosophy in the Development of Law (trans. Read), 385. 

47 Historically the institution of marriage, however, probably preceded the develop¬ 
ment of the law of sale. 

41 ‘At bottom all law is reduced to a series of fictions heaped one upon another in 
successive layers’: Tourtoulon, op. cit. 387. 

49 ‘The danger attendant on all doctrines which are founded on presumptions, 
implications or fictions originally thought to be equitable is that they are apt to be 
extended by a process of logical development which loses sight of their origin and 
carries them far beyond the reach of any such justification as they may have originally 
possessed. This has been the case with the doctrine of common employment’: per 
Lord Macmillan, Radcliffc v. Rihble Motor Services Ltd., [1939] A.C. 215 at 235. 

80 Cf. Lord Wright, 6 Camb. L. J. (1938) 324. 
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actual wealth at the time of the divorce. 61 Secondly, it makes the law 
cumbrous and difficult to classify—thus an action for the seduction 
of a minor depends at common law on the fiction of the father’s loss 
of service due to the resulting illness. Historically, the action gives 
compensation only for material loss, but today, if an action does lie, 
damages may also be given for the outrage to the family honour. The 
fiction of an implied contract was useful historically in creating a 
remedy for certain cases of unjust enrichment, but Lord Wright con¬ 
siders that the time has now arrived at which the fiction should be 
abolished and the law placed on the firm ground of a reasonable prin¬ 
ciple of unjust enrichment. 62 The difficulty is to determine the exact 
time when, and the method by which, fictions should be abolished— 
thus today there are three schools of thought concerning the utility of 
the fiction of the implied contract. 63 Sometimes the fiction is so firmly 
embedded that only a statute can destroy it—other fictions may slowly 
give birth to a new rule of law and then become only historical relics. 

So far we have been dealing with the part played by the fiction in 
the evolution of law. But the term has uses other than its historical 
sense. Thus the brocard or legal maxim is sometimes called a fiction, 
e.g. the dead give seisin to the living. Although not legal principles in 
the true sense, these maxims play a real part in organizing legal know¬ 
ledge. Especially before the days of writing, the use of ‘catch phrases’ 
minimizes the burden upon memory and a host of particular examples 
may be covered by the one generalization. Although these maxims are 
useful at a certain stage in legal evolution, they are very likely to be 
misused, 64 and a true basis for classification cannot be discovered 
until a theoretic study creates legal principles which can afford both 
cohesion and a capacity for development. 

Somewhat akin to the maxim is the ‘dogmatic fiction’ which is used 
to classify law that already exists 6,5 —this clearly distinguishes it from 
the function of the ‘historical fiction’ which is to extend the law by 
bringing a new case within an old rule. Dogmatic fictions may range 
from the crude generalization of early times to such a developed con¬ 
cept as that of corporate personality. Some writers go to the extent 

41 Selsdoti v. Selsdon (supra). 

62 ‘Another generation of lawyers will have forgotten it, or if they ever remember 
it, will wonder why people troubled to discuss it except as matter of obsolete history’ • 
per Lord Wright, 6 Camb . L. J. (1938) 326. •» / n f ra § 107 ' 

44 Per Lord Wright, Lissenden v. Bosch Ltd., [1940] A.C. 412 at 435. The legal 
maxim that husband and wife are one person in law is very misleading, unless the 
necessary qualifications are made : Glanvillc Williams, 10 Mod. L. R. ( 1947 ) 16. 

43 J. W. Jones, Historical Introduction to the Theory of Law. 175. 
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of treating all legal concepts as fictions or tools of thought. A material¬ 
ist approach suggests that everything which does not exist in the 
physical world is an invention of the mind—a fiction. The legal tech¬ 
nique of creating concepts, rules, and principles is discussed below, 6 * 
and this topic is mentioned here only for the sake of clarity. It saves 
confusion to confine the term fiction to its historical sense, to speak of 
maxims to convey the second sense, and to use ‘legal constructions’ as 
a general term to cov^i the tools of thought which the law creates in 
order to organize and classify its rules. 

Equity 

In every system of law there is a conflict between two types of judi¬ 
cial mind—one glories in a strong decision which upholds the logical 
elegance of the law even at the cost of injustice or inconvenience,* 7 
another emphasizes that law exists for man and not man for law and 
that the rules must be so adapted that injustice is avoided/ 8 If we like 
to use other language, we may emphasize the contrast between stric- 
tum ius and aequitas. In the early period the logical structure of the 
law has not yet sufficient rigidity to make this conflict prominent, but, 
once the era of formalism and technicality begins, we see the com¬ 
mencement of strife. Legal technique may become so absorbing that 
the game is played for its own sake, as in the heyday of the formalistic 
rules of English pleading. 

In England lawyers are so accustomed to think of equity as the 
province of a separate court'that the opposition between aequitas and 
strictum ius is perhaps exaggerated. Yet as late as the reign of Henry 
VII a Chancellor could, over the dinner table, suggest to the common 
law judges that, if they set their own house in order, the injunction 
which they feared would become unnecessary. 69 But the increasing 
technicality of the common law rendered the existence of the powers 
of the Chancellor a real necessity. 70 

In Rome the work of the praetor in modernizing the law, enforcing 
the requirement of good faith, emphasizing the intention of the parties 

68 Infra, § 47. 

6T In R . v. Walcott (1696), Shower 127, an attainder for treason was reversed be¬ 
cause the words ipso vivente were omitted from the sentence. In 1908 in the U.S. a 
conviction for rape was annulled, because the word the was omitted from the indict¬ 
ment: State v. Campbell (1908), 210 Mo. 202, noted 60 Harv. L. R. (1947) 406. 

68 Cf. In the Matter of Davy, [1935] P. 1, where the court refused to apply a tech¬ 
nicality when it would have defeated the plain intention of a statute. 

48 Holdsworth, History of English Law, v. 223. 

T0 Ibid. ii. 345. 
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rather than the form of the agreement, is somewhat similar in effect 
to that of the English Chancellor. 71 If we generalize from English and 
Roman law we may think with Maine of equity as any ‘body of rules 
existing by the side of the original civil law, founded on distinct prin¬ 
ciples and claiming incidentally to supersede the civil law in virtue of 
a superior sanctity inherent in those principles’. 72 There is no doubt 
that the interference of equity with the law is more ‘open and avowed’ 
than in the case of the fiction which pretends to leave the letter of the 
law'as it is. But in other systems we do not find distinctions as clear 
cut as the English contrast of law and equity, and the Roman separa¬ 
tion of ius civile and the praetorian law. In most continental countries 
the same word is used for law and justice. 73 Equity, so far as it oper¬ 
ates at all, is a force working through and not in opposition to the law, 
and the continental lawyer finds it hard to grasp the exact relationship 
between equity and the common law. But let us not be too hasty in 
reaching conclusions, for even on the Continent we find a fundamental 
contrast made between positive law and natural law. 74 

§ 15. Classical Law 

The classical stage is marked by a sudden flowering of legal genius. 
The community is economically well established, but rapid social de¬ 
velopments have left the law far behind. The primitive rules, in spite 
of the use of the fiction, in spite of ‘interpretation’ which solemnly 
lays down that a sacred text means what it does not mean, are too 
undeveloped to serve the needs of the period. There is a danger 
that law may become a mere chaos of specific precedents, for, 
although rules are many, principles are few. There is need of classifi¬ 
cation, analysis, and synthesis. The dead law of the past must be cut 
away in order to allow future growth to be unhampered. 

Hence the search for general principles which will explain the actual 
rules in force and provide a ground for future development, hence the 
analysis of the concepts which the law uses in order to achieve clarity. 
This was the work performed by the Roman jurists of the classical era 
and by the English judges and writers of the nineteenth century. The 
desire for a fully developed theory which can stand as a justification 
behind particular rules is not prompted only by an academic desire 

71 But only somewhat: Buckland, Equity in Roman Law. 

72 Ancient Law (ed. Pollock), 32. 

7S Cf. Leivestad, 54 L.Q.R. (1938) 95, 266, for the influence of this on the develop¬ 
ment of Norwegian law. 

74 Infra, Ch. IV. 
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for completeness. A law that has a proper theoretical basis is more 
easily understood, applied, and extended than one which lacks such 
a foundation. Developed jurisprudence begins in the classical age. 

The text-book shows the desire to organize, to classify, to search for 
the ratio legis which will explain and unify law instead of leaving it a 
mere collection of specific rules. The English law of tort, for example, 
was greatly developed through the influence of the writings of Pollock 
and Salmond. But the c earch for principle may be carried out by a 
court as well as by an academic writer. Thus Blackburn J. explained 
several isolated rules of strict liability by a new principle which has 
shown great capacity for development -that he who uses his land in 
an unnatural or abnormal fashion which casts an excessive risk on his 
neighbour is strictly liable for any damage caused by the escape of 
dang:rous things from his land. 75 But, where there is a legal concept 
which is used in many parts of the law, it frequently happens that there 
is no uniform development, for each court is interested mainly in the 
phase of the problem that directly concerns it. Thus the law of posses¬ 
sion is very confused in English law, partly because it applies to real 
property, chattels, larceny, and prescription. The courts did not 
attempt a complete analysis and, unfortunately, before a leading text¬ 
book appeared, 78 a slipshod use of terminology was already too firmly 
entrenched to be dislodged. The law of bailment is in even a sorrier 
plight. 

The classical period cannot hope to stabilize the law entirely. But 
if the search for principle has/been successful, the law can be adapted 
and modified to suit new conditions. The problem of reconciling 
stability and flexibility is discussed below 77 —here it suffices to remark 
that this is an ever-present problem for every age of legal evolution. 
But the classical period begins the creation of a developed system 
which is sufficiently mature to stand the strain of adaptation. This was 
the secret of the influence of Roman law upon European legal history. 
The Roman jurists were not gifted with speculative powers, but they 
did create a legal scheme of classification and a set of legal terms and 
concepts which were of great service to races whose native law was 
less mature. Moreover, the jurists had tested their legal principles, as 
they developed them, by applying them to hypothetical cases, so that 
there was a convenient intermixture of practical decision and logical 
theory. Paradoxically enough, had the Digest been a more perfect 


75 Rylands v. Fletcher 11866), L.R. 1 Ex. 265. 

74 Pollock and Wright, Possession in the Common Law . 


Infra, § 46. 
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production, its influence would have been less. It represented, not a 
perfect set of rules, but the efforts of the classical jurists to show the 
reason behind the law. A study of it was an excellent training in legal 
technique, and the mind thus trained could apply the same method in 
the development of other systems. 

§ 16. Post-classical Law 

In the post-classical period, society becomes more complex and 
rapid development of the law is inevitable. We are too close to the 
evolution of the common law to make valid judgments , but in Roman 
post-classical law we find certain definite characteristics. Jolowicz 78 
mentions: firstly, increasing reliance on equity at the expense of legal 
principle—there is lacking the desire to think out a new principle in 
place of the old and consequently a tendency to solve the issue merely 
by relying on phrases such as benigne tamen dicendum est. The desire 
to achieve justice is commendable, but there is too much of a tendency 
to take the intellectual short cut. Secondly, he finds a desire to protect 
the weak at the expense of the strong, even at the expense of general 
security and credit. This was obviously due in part to the influence of 
Christianity and a growing appreciation of the value of the human 
personality. Thirdly, there is the increasing emphasis on intent at the 
expense of form: an impatience of mere technicality which may defeat 
the ends of justice. These tendencies are observable to some extent in 
our modern system of law. 

It is easy to exaggerate the value of the analogy from the human 
organism which grows, reaches maturity, and then decays. Roman 
law after the post-classical period received a new lease of life through 
the reception and has left its mark deep on the modern world. But 
there is a tendency in mature systems, as economic and social condi¬ 
tions become more complex, to deal with new situations by statutes 
designed for a particular mischief only. A flood of such remedies 
leaves the law in a somewhat incoherent state. It is the task of the 
lawyer to point out how much the old order has changed and what 
reforms are necessary to make the body of the law again consistent 
with itself. It is easy to sneer at the desire for legal elegance, but if a 
system loses its underlying unity it becomes hard to teach and difficult 
to apply. Hence in the post-classical period there is a challenge to 
lawyers to study the basis of statutory law, as in the classical period 


11 Jolowicz, Historical Introduction to the Study of Roman Law , ch. xxix. 
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attention was concentrated on the basis of case law. Otherwise law 
may cease to be a system and become a collection of ad hoc rules. 

At present the challenge is the stronger b 'cause of the influence of 
new social theories of collectivism and planning. How much of the 
classical conception of ownership remains, so fat as real estate is con¬ 
cerned, in the light of statutes dealing with town and country plan¬ 
ning? Has the nature of contract insensibly changed? Is the law of 
tort nov/ „.ore concerned with adjusting social risks than awarding 
damages on a basis of fault? These questions , mnot be answered m a 
word, but they do demand examination if there is to be real under¬ 
standing of the functioning of the law. Leaving aside debates of ter¬ 
minology, it is dogmatically stressed that no jurisprudence can be 
adequate unless it gives a better understanding of law, its evolution, 
and its social purpose. Legal purists may label the post-classical eras 
as degenerate: but that does not preclude us from studying the real 
nature of the world in which we live and attempting to make of law a 
more effective tool to achieve the ends which society demands. 

The earlier Soviet jurists attempted to write the epilogue of the story 
of law. The thesis was based on the German individualist school which 
argued that the essential purpose of law was the protection of indivi¬ 
dual rights. Law existed to provide the basis for ‘commodity exchange* 
between equals, and to protect property rights. Pashukanis deduced 
from this, firstly, that law, being merely the reflection of capitalism, 
would wither away when capitalism was destroyed, as its essential 
raison d’etre had disappeared: secondly, that under socialism the 
whole national economy becomes the private business of the State— 
in other words, mere administration and not law. 79 

There was a lack of historical sense in this approach, which is 
curious because it claimed to be based on a study of history. Law, as 
a weapon of society, has served many ends and it was ridiculous to 
suggest that, because individualism disappeared, so would law. 80 
Moreover, there was a failure to appreciate that, from a practical 
point of view, the State cannot survive on a mere theory of admini¬ 
strative discretion—both the State and the citizen need some elements 
of predictability and certainty. The substance of law may change, but 
the need for a core of certainty still exists. Indeed, this was soon ad¬ 
mitted by Soviet jurists and in 1934 Pashukanis fell into disgrace. The 

" Schlesinger, Soviet Legal Theory , ch. v. As Engels put it, with the abolition of 
classes, rule over men would be replaced by administration over things: ibid. 161. 

,0 Paton, 3 Res Judicatae (1947) 61. 
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only hypothesis on which we could conceivably imagine the disappear¬ 
ance of the law would be the advent of the millennium. If every 
human being were perfect, there would be no need to use the crude 
compulsions of law to make social life possible. Until then, the more 
we have collectivism, the greater the sphere of law. Moreover, impor¬ 
tant as the property element may be, it is not the sole sphere with 
which law deals. Even if no one covets his neighbour’s possessions, 
he, may still covet his neighbour’s wife. Law may change its function 
in the socialist state, but no community can exist without it. 
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Ill 

THE DEFINITION uF LAW 

§ 17. Introduction 

The problem of definition is not ns simple as it was once thought to 
be. Logically one shou J discover the genus to which a res belongs 
and then the particular characteristics which d* tinguish it from < ther 
species of the same genus. But our choice of genus will be determined 
by the purpose we have in view. The old belief that every res has a 
simple essence or substantia is being modified by the realization that, 
as the purpose of one observer differs frvm that of another, so will his 
emphasis on different aspects. To a zoologist a horse suggests the 
genus mammalian quadruped, to a traveller a means of transporta¬ 
tion, to the average man the sport of kings, to certain nations an article 
of food. 1 The infinite diversity of human relationships with which the 
law has to deal transcends the limited resources of language, which is 
always trying to overtake the complexities of life and business and 
reduce them to categories.’ 2 Many of the disputes in jurisprudence are 
really arguments concerning the meaning of words. 1 The real test of a 
definition is whether it is useful for the particular purpose which the 
writer has in mind. But a dispute over a definition may spring from 
differing views of legal philosophy. Is law the whim of a despot or the 
protection of the liberty of thd subject? This may be an argument over 
words, but it is a most important one. 

The term ‘law’ may be defined from the point of view of the theolo¬ 
gian, the historian, the sociologist, the philosopher, the political scien¬ 
tist, or the lawyer. Law may be used in rather a metaphorical sense as 
when we speak of the laws of physics or chemistry. The jurist may 
legitimately decide to define the term in the way that will be of most 
benefit to his pursuits; but even within jurisprudence itself we find 
many significant differences of approach. Law may be defined firstly 
by its basis in nature, reason, religion, or ethics; secondly, by its 
source, in custom, precedent, or legislation; thirdly, by its effects on 
the life of society; fourthly, by the method of its formal expression or 
authoritative application; fifthly, by the ends that it seeks to achieve. 4 

1 Morris, How Lawyers Think, 91-2. 

2 Lord Macmillan, Law and other Things, 149. 

3 Glanville Williams, 22 Brit. Y. B. 1. L. 146. 

4 Gareis, The Science of Law (trans. Kocourek), 11 (footnote). 
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Pound has carried out an analysis which reveals the difficulties facing 
those who like their terms to be simple and clear cut/ It is futile to 
attempt to be exhaustive, but an analysis of a few typical definitions 
is a useful approach to the problem. 

In preface, it should be pointed out that the word droit is even more 
ambiguous than the English term law. In its wide and objective sense 
Ic droit means the totality of the rules of law and we sometimes find 
'droit objectif (or natural law) opposed to a particular rule of positive 
law. Even when droit means positive law, the word carries an under¬ 
tone of right or justice which is not present in the English term law to 
the same extent. In addition to these usages there is a purely subjective 
sense—-thus le droit d’auteur means the right of an author. Hence 
particular caution must be used in translating any phrase in which 
droit occurs. 

§ 18. Law, Ethics, and Positive Morality 

A definition of law should clearly distinguish it from rules of ethics, 
or such social rules as those of positive morality or of etiquette. 6 

To distinguish between law and ethics is fairly easy. Ethics is a 
study of the supreme good—an attempt to discover those rules which 
should be followed because they are good in themselves. Law lays 
down what is convenient for that time and place. Ethics concentrates 
on the individual rather than society; law is concerned with the social 
relationships of men rather than the individual excellence of their 
characters. Ethics must of necessity consider the motive as all impor¬ 
tant, whereas law insists merely on the compliance of conduct with 
certain standards and seldom worries as to the motives of men. But it 
is too narrow to say that ethics deals only with the individual or that 
ethics treats only of the ‘interior’ and law only of the ‘exterior’, for 
ethics in judging acts must consider the consequences that flow from 
them and it is not possible to analyse the ethical duties of man with¬ 
out considering his obligation to his fellows or his place in society. 

It is true, however, that law is more concerned with the social con¬ 
sequences of actions than with their effect on the character of the 
actor. Even when law bases liability on intention, there is a tendency 
to infer the intention from the conduct and to take a somewhat ex¬ 
ternal view of the problem. 7 Law, in elaborating its standards, must 

8 Legal Essays in Tribute to McMurray, 513: L6vy-U1Imann, Elements d’intro¬ 
duction generate a I’ttude des sciences juridiques: La Definition du droit ; Pound, 
Philosophy of Law, ch. ii. 

6 Korkunov, General Theory of Law, 41 et seq. 7 Infra, §§ 66, 80. 
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not try to enforce the good life as such, it must always balance the 
benefits to be secured by obedience with the harm that the crude 
instrument of compulsion may do. There are many ethical rules the 
value of the observance of which lies in the voluntary choice of those 
who attempt to follow them. But there are other rules which it is 
essential for law to enforce for the well beingof the community. Ethics 
thus perfects the law. In marriage, so long as love persists, there is 
little need of law to ru*e the relations of husband and wife— but the 
solicitor comes in through the door, as low, Pies out of the window. 
The homo iuridicus 8 who performs only his legal duties would be 
neither a pleasant neighbour nor a gracious friend indeed, one 
would need to be exceedingly careful in doing business with him. 

Law thus lays down only those standards which are considered 
essential, whatever be the motive of compliance. In one sense law 
may be a ‘minimum ethic’, but frequently law has to solve disputes 
on which the rules of ethics throw very little light—where two per¬ 
sons, neither guilty of negligence, have suffered by the fraud of a third, 
who is to bear the loss? Ethics may suggest that the loss should be 
equally divided, but this is not a very practicable rule for the law 
which requires more definite rules for the passing of title and the pet - 
formance of contracts. 

The argument that the spheres of law and ethics are different, while 
it contains much truth, cannot be pushed too far, for while the sphere 
of ethics may remain the same, that of law will widen or narrow 
according to the particular social philosophy adopted by the com¬ 
munity. What are today regarded as purely religious duties were once 
enforced by law; conversely, modern law will enforce many rules 
designed to save the individual from himself in a way that would have 
seemed absurd to a disciple of laissez-faire. There is no immutable 
boundary to the area of the operation of law. 

Man is free to accept or reject the obligations of ethics, but legal 
duties are heteronomous, i.e. imposed on the individual without his 
consent. If a rule of ethics, which is in accord with positive morality, 
is broken, there may be the effective sanction of the pressure of pub¬ 
lic opinion, but ethical rules which are in advance of the views of a 
particular community are imposed by no earthly force. 

It has been suggested that law creates both duties and rights, 

8 Del Vccchio writes interestingly on the concept of the legal man, the one who is 
guided only by his legal obligations, just as the economist treats the economic man 
who is guided only by self-interest: Droit. Morale, Moears (Inst. Int. de Phil, du 
Droit) 1. 
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whereas ethics can create only duties. 9 This , however, may easily 
become a mere matter of terminology. If Jones is under an ethical 
duty to support his father, why cannot we say that the father has an 
ethical right to be supported? This right will not, of course, be en¬ 
forced merely because it is decreed by ethics, and neither will breach 
of the duty be punished, but logically even in the case of ethics it is 
hard to conceive of a duty unless there is a corresponding right. 

Positive Morality 

Ethics deals with the absolute ideal, but positive morality is made 
up of the actual standards which are adopted in the life of any par¬ 
ticular community. Positive morality, therefore (like law), emphasizes 
conduct rather than states of mind; it is also similar to law in that it 
is imposed on the individual from without, for it has behind it the 
effective, if unorganized, sanction of public opinion. How many men 
would rather break the law than wear the wrong tie with a dinner 
jacket? Here we see the sanction behind a mere rule of etiquette, and 
the fear of ridicule or social ostracism protects strongly the more 
important rules of positive morality. 

Various tests have been suggested to distinguish a rule of law from 
a mere dictate of positive morality. Firstly, a rule of law is imposed by 
the State; secondly, while there may be a sanction behind the rules of 
positive morality, it is not applied by an organized machinery, nor 
is it determined in advance. These two points are taken by Austin and 
we shall discuss them below. 10 Thirdly, some argue that the content 
of law is different from that of social morality; but, while it is true 
that law, having a different object, covers a different scope, there is 
no immutable boundary to its operation. Law, positive morality, and 
ethics are overlapping circles which can never entirely coincide, but 
the hand of man can move them and determine the content that is 
common to all or to two or confined to one. Ethics condemns murder, 
but it was once accepted both by positive morality and law. We do 
find a close relationship between the rules of law and those of positive 
morality, for the latter determine the upper and lower limits of the 
effective operation of law. If the law lags behind popular standards 
it falls into disrepute; if the legal standards are too high, there are 
great difficulties of enforcement. Thus the law has been ineffective in 

9 Thus the rules of law are said to be imperative-attributive, i.e. they impose duties 
and grant rights; cf. Timashcff, Archives de phil. du droit (1936, 1-2), 132; Le Fur, 
Droit , Morale , Ma-urs, 56 el seq. 

10 Infra, § 19. 
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controlling monopolies and trusts, because it b^s not evolved a tech¬ 
nique which can be effective against the strongly entrenched habits of 
business. The close relationship between law and the life of the com¬ 
munity is shown by the historical school, 1 and if we admit that posi¬ 
tive morality influences law, it must also be recognized that law in its 
turn plays a part in fixing the moral standards of the average man. 
Fourthly, it has been suggested that the method of expression should 
be used as a test—rules of positive morality lack precision, whereas 
rules of law are expressed in technical ane precise language. There is 
much truth in this, but the distinction is only relative; for early law 
is fluid and vague, and some social usages may be expressed very pre¬ 
cisely, for example, the modes of address of those bearing titles. 

Theoretically there may be some difficulty in determining the exact 
distinction between positive morality and law. In practice, however, 
the legal order provides machinery for the determination of difficult 
cases. If a sick relative, dependent on Jones for the needs of life, is so 
neglected by Jones that death results, is this a breach of a legal duty or 
merely an infringement of positive morality? In the modern State the 
court will supply the answer to this problem and draw exact lines of 
legal duty. For any legal system to be effective there must be provision 
for the clarification of these issues. Hence, in any given case, the prac¬ 
tical distinction between morality and law is determined by the hypo¬ 
thesis laid down in the legal order itself. Logically it would be possible 
for a legal order to declare that all rules of positive morality should be 
regarded as law, and in that case the boundaries of each would be 
identical—but it would be absurd for the law to burden itself with 
multitudinous rules, many of which would be impossible to enforce. 12 

§ 19. The Imperative Definition 
In his well-known analysis Austin first attempts to define the genus 
law and then to mark the differentiae which distinguish law as the 
subject-matter of jurisprudence. 13 In the broadest sense in which the 
term ‘law’ should be used, it signifies a command which obliges a 
person or persons to a course of conduct. Being a command, it must 
issue from a determinate person or group of persons, with the threat 
of displeasure if the rule be not obeyed. The person who receives the 

11 Supra , § 6. 

l - In China there seems to be less clear-cut distinction between morals and law 
than in most Western systems: for a discussion of the Chinese conception of law see 
J. Escarra, Archives de philosophic du droit et de sociologie juridique (1935, l-?.), 7. 

13 Jurisprudence (5th cd.), Lectures I, V. (This work is hereafter cited as Austin.) 
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command must realize that there is a possibility of incurring some evil 
in the event of disobedience. This element of command clearly dis¬ 
tinguishes a law from a mere rule of positive morality, since in the 
latter case the rule is not laid down by a determinate person, nor is 
there a definite threat of punishment. 14 But every command does not 
create a law, for we must distinguish between a particular order (‘call 
me at dawn tomorrow’) and an order laying down a general course 
of conduct (‘call me at dawn every morning’). 15 Austin, therefore, sug¬ 
gests that a statute issued by Parliament that corn then shipped and in 
port should not be exported would not be a law, since it relates merely 
to a specific case—but he agrees that in popular speech it would be 
called a law. 16 Generality is a normal mark of law because of the 
impossibility and undesirability of issuing particular commands for 
each specific act. Moreover, a law is normally general in another way, 
since we think of it as applying not merely to one person but to all 
members of the community or at least to all members of a particular 
class. Indeed, in the popular mind the notion of generality and uni¬ 
formity in law is so accepted that the term law is metaphorically 
applied to the course of nature—thus we speak of the law of gravita¬ 
tion. Clearly this is quite a different use of the term, for the scientist 
attempts to describe what actually takes place, whereas a positive law 
prescribes what ought to be. Natural events were not affected by 
Newton’s discoveries, whereas a positive law is designed to, and does, 
affect the wills of men. What is common to the two conceptions is the 
sense of order and uniformity. But it is difficult to prove a priori that 
order and uniformity are the marks of all positive law, for, if the 
leader of a small community decided each case not by rules but by 
his subjective sense of justice, few would go so far as to say that there 
was no law in the community. 

Having thus discovered the genus law, Austin distinguishes the 
species which is of interest to the jurist —positive law, as he terms it. 
Positive law is laid down by the sovereign either mediately or imme¬ 
diately—it is a rule laid down by a political superior for a political 
inferior. Austin’s theory of sovereignty is discussed below; 17 here it 
is enough to say that he postulates, firstly, a political society, secondly. 


Although the unorganized pressure of public opinion may provide a fairly 
effective sanction. J 

A law determines acts of a class, a particular command determines merely a 
specific act: Austin, i. 94. 

Markby, Elements of Law (6th ed.), 3 agrees with this approach. 

1T Infra, § 74. 
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a superior in that society who is habitually obeyed by the bulk of the 
community and who is not in the habit of obedience to any other 
person or body. 18 The sovereign, of course, may consist either of one 
person or a number of persons. 

Into a detailed criticism of the Austinian definition we do not pro¬ 
pose to go, but there are three major points: 

(a) Should law be defined by reference to the State? 

(b ) Is a definite sanction necessary before a rule can be regarded 
as law? 

(c) Should a definition of law contain a reference to the purpose of 
law? 19 


id) 

The definition of law in lerms of the State possesses certain advan¬ 
tages. It gives a clear-cut and simple test. It solves in an easy manner 
conflict between various juridical orders, for example between 
Church and State. If only the State can create positive law, then the 
Church can have only such legal rights as the State grants to it. It 
gives an easy answer to the problem of the validity of law, since 
law is valid for the simple reason that it has been laid down by the 
sovereign. It is easy to mark the moment when primitive rules 
become law, for we have only to ask whether there is a determinate 
sovereign body that has issued a command. In the prevailing confu¬ 
sion of modern jurisprudence, clarity and simplicity are virtues to be 
prized. 

There are, however, many duties of this solution. The historically 
minded have argued that the State is an incidental product of mature 
systems of law rather than the distinguishing characteristic of all law 
as such. It is said that historically law is older than the State and that, 
while mature systems normally develop a machinery for creating, 
applying, and enforcing the rules, law may exist even in the absence 
of such machinery. 20 In the Middle Ages an application of the Austi¬ 
nian definition gives a very small compass to law, for the innovating 
forces were the law of the Church, the law of the merchants, the law of 
the fief, and Roman law, and ‘not one of these was Law in the Austi¬ 
nian sense’. 21 Del Vecchio suggests that those who define law in terms 
of the State should be forced to study history before writing jurispru- 

18 Austin, i. 227. 

18 Infra, § 22, for a fuller discussion of this last point. 

20 Cf. G£ny, Mithode, i. 202; Del Vecchio, Justice, Droit, £tat, 282. 

21 Jenks, Law and Politics in the Middle Ages, 62. 
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dence. 22 Austin, of course, can logically reply that he is entitled to 
define the term ‘law’ as he pleases. In the continuous evolution since 
primitive times some point must be chosen as that which marks the 
emergence of law. A monkey is not necessarily a man because he is 
descended from the same anthropoid ancestors, and we should not 
confuse the early beginnings of law with law itself. This is true, but 
the real issue is whether it is useful for jurisprudence thus to limit the 
use of the term ‘law’. Anthropologists urge that primitive law serves 
the same function in early communities as does mature law today, 
and that the essence of law is its function, rather than the form in 
which it is created or the method by which it is enforced. 23 Law should 
be defined by the part it plays in the life of society, not by the historical 
accident that it is sometimes laid down by a sovereign. Must we deny 
that there is law where no sovereign exists? Malinowski argues that 
even in primitive societies there are rules behind which the community 
throws the whole weight of its organization. 24 The very structure of 
society is such that primitive man suffers if these rules are disobeyed. 
Although there is no intricate system of courts or police, nevertheless 
the community directly interests itself in securing the observance of 
those rules which it considers essential. If primitive man does not 
meet his customary obligations, then he knows that in future no one 
will help him. A primitive anticipation of the ‘stop-list’ can afford a 
very useful sanction. Apart from the community, primitive man is 
helpless, and the threat of expulsion or death is a salutary one for pro¬ 
spective offenders. Because in so many cases the community leaves 
primitive man to enforce his own rights by self-help, we must not leap 
to the conclusion that there are no rules breach of which is regarded as 
fatal to the community life. 

Thus the thesis of the anthropologist is that law should be defined 
by function rather than form, by the part it plays in the life of society 
rather than by the method of its creation—in short, that law can be 
truly understood only if it is regarded as one of many means of social 
control. 

The argument whether primitive law is law properly so called may 
easily become one of mere logomachy. What is more important is that 
jurisprudence should study primitive beginnings for the light they 

Justice, Droit, fitat, 320. 

2 * Supra, § 13. Kcclsen also rejects the definition of law in terms of the State. A 
primitive tribe may have a legal order long before it has developed a state: 55 Harv 
L.R. (1941), 66-7. 

21 Crime and Custom, 58. 
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throw on mature law. The view taken in this work is that it is a ques¬ 
tion of convenience whether the term ‘law’ should be so widened as 
to include primitive societies. The view is advanced that law exists 
only if it has a certain degree of enforceability and if there is some 
specific mechanism for securing compliance. Whether this mechanism 
must consist of a specific sanction for each rule of law we now proceed 
to discuss. 


(b) 

Must the specific mechanism behind law be essentially a sanction? 

Austin emphasized that the sanction must consist in a fear of some 
evil. This is perhaps a natural conclusion if we define law in terms of 
command. Much law, however, is enabling rather than restrictive; 
although one law may aoridge liberty, a second may give powers 
which otherwise a citizen would not possess. No man can supervise 
the distribution of his estate after his death, but the law has granted 
power to a testator to determine, within limits, the destination of his 
wealth. Hence the observance of many rules is secured by the promise 
of reward (e.g. the fulfilment of expectations) rather than by a lurking 
sanction. 25 Bentham admitted the force of reward in securing the 
observance of law, but cynically observed that it was not as effective 
as pain, for the sources of pleasure are few and soon exhausted, where¬ 
as the sources of pain are innumerable and inexhaustible. 26 It is true 
that by the use of ingenuity the rules relating to wills may be expressed 
in terms of command—the order to the executor to carry out the 
provisions of the will, to the 'court to supervise the distribution, to 
strangers not to interfere with the property—but the most signifi¬ 
cant feature of testamentary law is the increased power given to the 
testator. 

Psychologically, the sanction does not fully explain why law is 
obeyed. The sanction is successful only if it is necessary to employ it 
in the marginal case. Universal disobedience will rapidly destroy the 
whole basis of the legal order. Law is obeyed because of its accep¬ 
tance by the community, and while the sanction plays its part in deal¬ 
ing with a recalcitrant minority, the reasons for that acceptance lie 
deeper. Habit, respect for the law as such, and a desire to reap the 
rewards which legal protection of acts will bring—-these are factors 
that are equally important. Hence, some define law in terms of rules 

25 Malinowski, Introduction to Hogbin. Law and Order in Polynesia , lxv; Good- 
hart, Transactions of the Grotius Society (1936) xxii. 33. 

24 Limits of Jurisprudence Defined, 226, footnote. 
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that are mentally accepted by a population as binding. Academic 
preoccupation with the sanction leads to a false view of law. The idea 
of health does not at once suggest to our minds hospitals and diseases, 
operations and anaesthetics, however necessary these things may be 
to maintain the welfare of a community. The best service of medicine 
is the prevention of disease, just as the real benefit of law is that it 
secures an ordered balance which goes far to prevent disputes. 27 
Austin’s reply to this argument would be that he is attempting to 
define the formal mark of law and that, however interesting a dis¬ 
cussion of the psychological reasons for the acceptance of law, that 
matter is germane to a sociological study of sovereignty rather than 
to jurisprudence. 

There are some rules for which it is difficult to find a particular 
sanction. If one of the conventions of the constitution is not observed, 
it is not easy to find a precise penalty. Austin would not regard these 
conventions as law, since obedience cannot be enforced by court 
process. Some of these conventions, 28 however, are the foundation of 
the accepted legal order, and it is rather narrow to refuse to call them 
law merely because a specific sanction cannot be discovered. In fact 
these rules are effective because it is recognized that, if they are 
flouted, the legal order itself will break down. Indeed, if we take the 
sanction theory literally, there would need to be an infinity of sanc¬ 
tions. There should be a sanction against the judge if he does not 
apply a rule and a sanction against the official who should enforce 
the sanction against the judge, and so on. 29 

Some of those who hold that the existence of the sanction is a neces¬ 
sary test of the existence of the law meet these objections by broaden¬ 
ing the meaning of the term ‘sanction’ so as to include all forms of 
social pressure. This is wider than Austin would approve, since to him 
the sanction must be a definite threat by a determinate person. More¬ 
over, such a wide use of the term means that the sanction does not 
provide a precise criterion, since even the rules of etiquette have public 
pressure behind them. 

In the modern State the distinction between the sanctions of law and 
those of other social rules can, in the vast majority of cases, be clearly 


21 Vinogradoff, Common Sense in Law, 52. 

28 Conventions vary in strength. Roosevelt easily defied the convention that no 
President should serve more than two terms. But the conventions on which respon¬ 
sible government rests could be abandoned only by destroying the system itself: 
Goodhart, Interpretations of Modern Legal Philosophies, 296-7. 

29 Haesaert, Theorie gdnerale du droit, 97. 
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drawn. The sanctions behind positive morality are vague and indefi¬ 
nite, while those of law are usually pre-determined both in their nature 
and their conditions of application. Moreover, while a serious breach 
of a social rule may lead to exclusion from a particular set, the 
machinery of law possesses sanctions that are more effective—the 
defendant may be compelled specifically to carry out his duty, or he 
may be forced to carry out a subsidiary duty such as paying damages, 
or he may be brand d as a criminal and sentenced to fine, imprison¬ 
ment, or death . 30 

In conclusion, it may be said that while it is difficult in theory to 
determine the precise nature of the sanction which must be attached 
to every rule of law, in practice there is no difficulty, for the legal 
order itself provides a method by which the boundary line is drawn 
b .tween law and other social rules and in so doing determines what 
sanction is available. In the modem State the machinery of law is 
clear cut, but the farther back we go, the more confused the problem 
becomes. It is difficult to conceive of any legal system operating effec¬ 
tively without a sanction in the background—the weakness of inter¬ 
national ‘law’ clearly illustrates this. But once a community is taught 
to observe the law, particular rules may be obeyed, even though there 
is no particular sanction attached to them. We cannot say a priori that 
a particular rule is law only if it has a specific sanction—the test is 
whether the rule is regarded as law by the particular legal order in 
question. Thus, it is universally admitted that the judge is bound 
by the law in deciding disputes, but there is no specific sanction in 
English law, save the rather drastic one of removal . 31 


(c) 

The third main criticism of Austin’s definition is that it is super¬ 
ficial to regard the command of the sovereign as the real source of 
the validity of law. Many regard law as valid because it is the expres¬ 
sion of natural justice , 32 or the embodiment of the spirit of a people . 33 
A favourite conundrum asks whether law is valid because it is en¬ 
forced or enforced because it is valid. The answer to both questions 
is ‘Yes’; but to explain this paradox we must distinguish between a 
system of law as a whole and a particular rule. 


30 Desqueyrat, VInstitution, le droit objectif et la technique positive, 202; Siches 
in Droit, Morale, Moeurs (Inst. Int. dc Phil, du Droit), 160 1. 

81 Goodhart, Interpretations of Modern Legal Philosophies. 297. 

32 Infra, Ch. IV. 

83 Supra, § 6. 
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If we are considering the legal validity of a system of law, it is clear 
that its positivity depends on enforcement. If I draw up an ideal code 
for Utopia, no degree of logical perfection or sweet reasonableness 
will give it the force of law—to deserve that description it must be 
applied in a particular community. Thus Kelsen recognized that his 
initial premiss must have a certain measure of correspondence with 
reality, and Austin’s sovereign is not only he who must be obeyed (by 
the individual) but he who in fact is obeyed (by the bulk of the mem¬ 
bers of a given community). If a monarch, who by the constitution has 
the sole power to create law, flees owing to revolt, and a new govern¬ 
ment is set up, the monarch loses the power to make new laws. A code 
drawn up in exile would not have the force of law, for the old legal 
order has been entirely destroyed. The validity of a legal system as a 
whole depends on the fact that it is accepted by, and therefore capable 
of enforcement over, a given community. 

On the other hand, if we are considering a particular rule, it is clear 
that it will be enforced only if it is valid, that is, in accordance with 
the structure of the legal system as a whole. The mere fact that a par¬ 
ticular statute is ignored for a century does not (according to English 
notions) deprive it of the force of law: no court would listen to an 
argument that, since it had not been enforced, it was no longer bind¬ 
ing. But, where a legal system is concerned, we can escape basing 
validity on effective operation only if we define law as the realization 
of natural justice or some other ideal. Law, however, is not only an 
ideal set of values but also values which are applied in the life of a 
given community . 31 To say that a rule which is actually applied is not 
law because it conflicts with natural justice , 35 or to argue that an ideal 
which is nowhere applied is law, leads only to confusion. In empha¬ 
sizing that positive law is such only if it is in effective operation in a 
particular community Austin makes an important point. 

There arc many incidental criticisms of Austin’s definition which 
are discussed in the course of this work. Kelsen refuses to define law 
in terms of the State, for he regards law and the State as being essen- 

34 Ross, Te Probleme des sources, 167. Austin, ii. 656 relates Murat's story that in 
some American States the judges and the bar met at the beginning of every term and 
decided what statutes of the preceding session they would enforce. Without accepting 
the story, we may use it as a test of the definition of law. Austin said that in this case 
a statute would not be law unless it was accepted by the court. If this power of the 
courts was tolerated by the community, the courts would be the sovereign in the 
Austinian sense. 

33 Krabbe, The Modern Idea of the State, denies the validity of a rule that con¬ 
flicts with the instinctive sense of right of a community. 
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tially the same . 36 Public law and international law also raise difficul¬ 
ties. Ex hypothesis in Austin’s view, the sovereign cannot be legally 
bound by law—this problem, however, is best discussed in dealing 
with the relationship of law and the State 38 At this stage the problem 
of international law will alone be discussed. 

§ 20. The Problem of International Law 

According to Aus'n’s view international law is not positive law 
since there is lacking a determinate sovereign whom the nations of 
the world habitually obey. Perhaps on no point has Austin been so 
criticized as on his approach to this problem. But his conclusion 
follows irresistibly from his premisses , 37 and many who criticize 
Austin show a disinclination to follow the only logical course and 
adc pt a broader definition of law. 

It is a question of degree whether any body of rules deserves the 
name of law. After the institution of the League of Nations and of the 
Permanent Court of International Justice, there was a tendency to 
over-estimate the effectiveness of international law, but the series of 
flagrant violations that began in the thirties of this century has led to 
exaggerated pessimism. It is certainly inconvenient to follow Austin 
and deny the term law to the rules that govern nations inter se t for 
there is a clear-cut distinction between international morality and 
international law. International courts use the language and technique 
that is employed by systems to which all admit that the adjective ‘legal’ 
is properly applied. There is the same reliance on authority, develop¬ 
ment of principle, discriminating use of analogy, and distinction—in 
short the same endeavour to build up a body of rules organically inter¬ 
related . 38 

The question whether the rules followed by primitive tribes are 
properly termed law may proceed in an atmosphere of academic calm, 
but the determination of the nature of international law has important 
practical results, for an admission that it is properly called law carries 
with it a greater sense of binding obligation. It is difficult to see how 
any community of nations can exist, save on the basis of rules of law— 
ubi societas, ibi ius. All these arguments of international lawyers con¬ 
tain some truth, but international law suffers from serious defects. It is 

86 Infra, § 74. 

37 Manning, Modern Theories of Law, 224, points out that in the end Austin 
agreed that international law was law properly so-called, although he still denied that 
it was positive law. 

38 Lauterpacht, Function of the Law in the International Community. 
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very weak on the institutional side—there is no legislature, and, while 
a court exists, it can act only with the consent of the parties and has no 
real power to enforce its decisions. It may be possible to compare war 
to the self-help of primitive times, but as soon as law begins, the com¬ 
munity regulates the cases in which self-help may be resorted to and 
the manner of its exercise. In international law, the claimant of the 
right must still take the law into his own hands. Attempts have been 
made by the Covenant of the League of Nations, the Kellogg Pact, and 
the Charter of the United Nations to reduce the area of self-help, but 
humanity must travel far before there is an effective reign of law in 
international affairs . 39 It is true that the international law of peace is 
seldom broken, but once grave issues arise we see flagrant disregard 
of accepted rules. The public opinion of the world may be a factor not 
lightly to be ignored, but it is harder to deal with a nation that is a law¬ 
breaker than to expel a primitive man from his community—hence 
while primitive and international law both lack institutional machin¬ 
ery, the sanctions of the former are really more effective, since they are 
brought to bear on the individual and not on the nation. Law can be 
effective only if there be a community with an accepted scale of values. 
Nazi Germany denied that the state was bound by law in its dealings 
with states of another colour : 40 the same doctrine was originally put 
forward by Soviet thinkers, but the reality of international law is 
recognized by contemporary Soviet theory . 41 

One significant advance has been the setting up of courts to try war 
criminals . 42 This step has been hailed in most quarters as a vindica¬ 
tion of the effectiveness of international law and the dawn of a new 
era when sanctions will be applied against law breakers . 43 It is cer¬ 
tainly encouraging to see the attempt made to secure the observance 
of certain minimum rules, but optimism must be tempered by the 
following considerations . 44 Firstly, it is unlikely that the threat of a 
prosecution for a crime against peace (ihe waging of aggressive war) 
will ever deter a nation bent on conquest, for a crime against the peace 

The theory of the just war is accepted by Kelsen, but even he recognizes the 
difficulties: General Theory of Law and Slate, 334. See also A. Nussbaum, 42 Mich 
L. R. (1943) 453. 

40 eg. Bockhoff cited Friedmann, 2 Mod. L. R. (1938) 194 at 199. 

41 Schlesinger, Soviet Legal Theory, 285. 

42 The most authoritative account is the History of the United Nations War 
Crimes Commission and the Development of the Laws of War (H.M.S.O.). See also 
Law Reports of Trials of War Criminals, vols. i-xv. 

Lord Wright, 62 L.Q.R. (1946) 40. 19 Temple L. Q. (1946), contains a sym¬ 
posium. J 

44 The writer discusses these problems more fully in 3 Res Judicatae (1947) 122. 
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is deliberately planned only where victory is anticipated. Secondly, 
so far as the rules of war are concerned, the principles are so uncertain 
that the individual is placed in a position of great difficulty. These 
rules are always obsolete as the machinery of international confer¬ 
ences is too cumbrous to develop them with sufficient speed. The 
submarine, the aeroplane, and the atom bomb were not envisaged 
when the earlier rules were laid down. Moreover, there is no inter¬ 
national criminal court which can state the law authoritatively. For a 
submarine commander to kill survivors of a torpedoed vessel is a war 
crime : 45 the use of the atom bomb is apparently justified by the doc¬ 
trine of military necessity. The defence of superior orders roust in¬ 
evitably be rejected: but the prosecution of a private for carrying out 
a specific order given bv his superior reveals the dilemma in which the 
humble soldier is placed. If he disobeys the order, immediate punish¬ 
ment follows: if he obeys, he may be punished if his country is de¬ 
feated. Thirdly, the trials were conducted not by international courts 
in the full sense of the term, but by victors’ tribunals. It is difficult to 
see what other policy could have been followed in the circumstances, 
but until there is a permanent international criminal court we cannot 
expect the defeated to have full confidence in the verdicts . 46 Fourthly, 
the real breach of order is the use of war itself. It is impossible to fight 
a modern war and observe the Christian principles of morality. We 
must be realistic and take account of the principle of military neces¬ 
sity, but that is a dangerous argument because it may be carried so 
far as to destroy all rules. All agree that the unnecessary infliction of 
death, suffering, and destruction of property should be forbidden, but 
that principle must be thoroughly worked out before it can create 
rigid rules. 

Before international law can be effective, a reasonable alternative to 
war as a solution of international problems must be found. If inter¬ 
national law is to be developed by the judicial method, we cannot 
criticize the courts for creating new rules. But the decisions in the war 
trials should be used as the foundation for further action and not left 
to stand as isolated instances. The rules of war must be codified and 
enforced by an impartial international tribunal. The United Nations 
realizes these problems. It is endeavouring to create an international 
community by such institutions as U.N.E.S.C.O., but progress is 
necessarily slow. Politically there is still a divorce between Russia and 

43 ‘The Peleus Trial’, Law Reports of Trials of War Criminals , i. 1. 

44 F. B. Schick, 11 Mod. L. R. (1948) 290. 
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the western world and the iron curtain leads to misunderstanding 
which at the moment seems to block creative effort. 

The interest of these problems for jurisprudence is that they em¬ 
phasize that law is ineffective without a real sense of community: that 
there must be machinery capable of developing the law speedily to 
meet new conditions: that there must be an authoritative tribunal 
which has the confidence of those subject to it and which has the com¬ 
mand of force to back its decisions. It is too narrow to say that inter¬ 
national law does not exist : 47 but in the present state of civilization it 
Is tragically ineffective. 


The Relationship between International Law and the Law of the State 
If we deny the existence of international law, then there is no real 
problem—the State possesses a body of law, while the rules binding 
nations are customary only. But, if international law is not a mis¬ 
nomer, what is the relationship between it and the law of the various 
states? Dualists solve the problem by saying that there is no conflict 
between them, since international law applies to states, and municipal 
law to individuals. But, as international law develops, this analysis is 
becoming increasingly difficult to apply . 48 The war trials showed that 
the sanctions of international law could be used against individuals. 
Monists argue that there cannot be two valid systems of law without 
some method of adjusting conflicts between them; thus Kelsen points 
out that a desire for a unified theory may lead either to the view that 
international law is supreme or else to the doctrine that the law of the 
State is the governing force and that international law is based merely 
on the consent of national sovereigns . 49 Enthusiasts for international 
law object that the doctrine of the supremacy of state law leaves little 
scope for international law. If the latter binds only because of consent, 
why may not that consent be withdrawn at any time? Moreover, the 
accepted theory is that international law binds a state even after a new 
government has been set up as the result of a revolution. There is no 
need for consent, any more than in the case where two new states are 


47 The argument may easily become one of words, for whether international law is 
such depends on our definition of law: Glanville Williams, 22 Brit. Y. B. 1. L. (1945) 
146. While it may be futile to engage in terminological debates, it is essential to grasp 
the defects of the present system of international law. A brilliant treatment is that by 
the same writer, 61 L.Q.R. (1945) 71, 179, 293, 384; and 62 L.Q.R. (1946) 387 

44 Lautcrpacht, 63 L.Q.R. (1947) 438 ; 64 L.Q.R. (1948) 97. 

48 Annales de I'Institut de Droit compare (1936), ii. 55. Finally Kelsen supports the 
theory of the primacy of international law, stating that the theoretic base for the 
primacy of international law was first discovered by the pure theory of law; 55 Harv. 
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created by the partition of what was previously one state—the new 
states are bound by international law as a condition of their entrance 
into the family of nations.' 50 

Theoretically, the view that internatioL 1 law is supreme is much 
more satisfying, since its tenets would then decide conflicts between 
states as to the extent of the operation of their particular legal systems. 
But, if we adopt the analogy of a federation, 51 we see that what is 
really supreme is t u - constitution itself which distributes certain 
powers to the central authority and others, to the states or provinces. 
In the international sphere there is no constitution, but ma) there not 
be certain primary rules which mark out the sphere both of the laws 
of the states and of international law itself? 52 Thus when the relation¬ 
ship between the legal systems of two states, or between the law of 
Er gland and international law, becomes a matter of conflict, the 
primary rules (or the constitution of the world) could supply legal 
material according to which the conflict would be solved. 

These abstract arguments have only a limited use. If the dogma is 
advanced that law can have no other source than the sovereign will 
of a state, then it may be justifiable to show that there is no a priori 
reason why other sources should not exist. But if we wish to discover 
the precise standing of international law today our analysis must be 
more concrete. Radbruch says that the primacy of international law 
is indispensable, since it is impossible to think of a ‘space empty of 
law’. The answer is, not only that it is theoretically possible to con¬ 
ceive of this, but that the facts show that it may exist. Kelsen, finally, 
goes far beyond his premisses in supporting the primacy of inter¬ 
national law and really gives to his formal theory an ethical core—the 
ideal of the legal unity of mankind at large. 6a We must not warp our 
analysis by wishful thinking. The notion of what ought to be un¬ 
doubtedly affects what is, since if all men believed that international 
law should be given further scope, it would in fact soon develop. But 
to admit that the law carries into effect many of the purposes of ethics 
must not blind us to the distinction between the law that is and the law 
that ought to be, between the sordid realities of life as we know it and 
the vision that occasionally flies into the minds of even the most mun¬ 
dane of men. Whether at any given period there is international law, 

60 Starke, 17 Brit. Y. B. 1. L. (1936) 66; Borchard, Rec. Geny, iii. 328. 

51 For a scheme of federation for the democracies of the world see Clarence Streit, 
Union Now. 

52 Starke, op. cit. 

as Jones, 16 Brit. Y. B. /. L. (1935) 5, at 12. 
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whether it is superior to state law, depends on an analysis of the facts 
—is it effectively in operation and does a specific mechanism exist for 
securing compliance? We cannot decide whether international law is 
supreme by weaving finely spun theories, for it may well be that there 
is no real international law in the fifteenth century and a very effective 
system in the twenty-first century. 

§ 21. Definition of Law in Terms of the Judicial Process 

In America today the definition of law in terms of the judicial pro¬ 
cess is very popular. Holmes J. has said: ‘the prophecies of what the 
courts will do in fact, and nothing more pretentious, are what I mean 
by law.’ 54 This definition has been seized upon by the realists and has 
coloured their whole approach to jurisprudence. 55 To Frank J. the 
law for any lay person with respect to a particular state of facts is a 
decision of a court, and ‘until a court has passed on those facts, no 
law on that subject is yet in existence’. Prior to such a decision, the 
only law available is ‘a guess as to what a court will decide’. 56 The 
realists push this approach to what they regard as its logical conclu¬ 
sion and law is treated as a collection of decisions and not as a body 
of rules. 

Cardozo J. is on safer ground when he emphasizes that lav/ is a 
basis for prediction rather than a mere guess: ‘a principle or rule of 
conduct so established as to justify a prediction with reasonable cer¬ 
tainty that it will be enforced by the courts if its authority is challenged 
is ... a principle or rule of law.’ 57 

The practical advantage of such an approach is that it emphasizes 
the fact that law is a process, that it is not a series of particular com¬ 
mands, but rather a body of principles slowly evolved by the decision 
of concrete cases. Cardozo’s definition is slightly wider than the defini¬ 
tion of law in terms of the State, since a court may exist even where 
there is no sovereign. Two points arise concerning this approach. 
Firstly, although useful as a description, it can hardly be accepted as 
a definition. Much law today never comes before the courts because 
recourse is prohibited, as can be seen in the rapidly growing body of 
administrative law. We are so accustomed to the development of law 
by the courts that we tend to forget that it may be developed and 

a4 Collected Papers, 173. 
fli Supra, § 7. 

'* Law and the Modern Mind, 46. On this theory the U S. Supreme Court has been 
called ‘the court of ultimate conjecture’. 

97 Growth of Law, 57 : Patterson, 88 Univ. of Pa. L. R. (1939) 71. 
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applied in other ways without ceasing to be law. It may be enforced 
according to the whim of a Minister who by statute is given the right 
to determine such questions with absolute finality. Secondly, the defi¬ 
nition is but a modified form of Austin’s, ror it defines law in terms of 
the organ which creates it. 

§ 22. Definition of Law' in Terms of its Purpose 

Salmond retains the emphasis on the jutuLal process, but considers 
that a reference to the purpose of law is essential. ‘The law may be 
defined as the body of principles recognized and applied by the State 
in the administration of justice.’ 58 Justice is the end of law, and it is 
only fitting that an instrument should be defined by a delineation of 
the purpose which is its raison d'etre. This raises the question of the 
relationship of law and justice. One theory defines law in terms of 
justice, but from this it follows that an unjust law cannot exist, for if 
it could, then on the premisses there v/ould be a fatal self-contradic¬ 
tion. Many writers have fallen into this simple trap. Thus earlier 
theories of natural law put the emphasis on justice and denied the 
validity of a law if it was opposed to natural justice. But slavery, con¬ 
demned by natural law, yet existed in the legal systems of the time, 
and, though the Romans recognized this difficulty, they never suc¬ 
ceeded in solving it. 59 Law does not cease to be such merely because 
it is unjust—if it did, who is to supply the criterion of injustice? Even 
our modes of speech contain truths—the phrase unjust law has a 
meaning, whereas the term square circle has not. 60 Is it accurate then 
to define law by reference to a quality which actual laws in force may 
lack? Is only that law which embodies what I like? 

A second means of solving the problem of the relationship of law 
and justice is to place all the emphasis on law and regard justice as 


•’* Jurisprudence (10th ed.), 41. 

VJ Infra , § 28. Bodenheimer, Jurisprudence , 19, regards law in its purest form as 
that which reduces to a minimum the possibility of abuse of power by private indi¬ 
viduals as well as by the government. The logical result of this is that law hardly 
exists at all in a totalitarian state. Is not this a case of defining law as ‘that which 
achieves what I want’? Just because law is used for a purpose of which I do not 
approve it does not cease to be law. Cf. G. M. Bergman, 57 Yale L. J. (1947) 71, who 
defines law in terms of the will of the majority. The thesis is that justice is what the 
community accepts and, as law is based on the majority will, law is founded on 
justice. 

80 Desqueyrat, L’Institution, le droit objectif et la technique positive, 199. Is an 
unjust law the negation of law? Droit, Morale, Mantrs, 48. Timashcff, An Intro¬ 
duction to the Sociology of Law, 270, defines law as the overlapping part of ethics 
and power. 
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mere conformity to law. 61 But then we are depriving ourselves of an 
objective criterion by which we may test the operation of a legal sys¬ 
tem. In this sense law cannot be unjust, since the term ‘just’ is defined 
only as that which is legal. 

Each of these approaches is founded on false premisses; we must 
distinguish clearly between justice and law, for each is a different 
conception. Law is that which is actually in force, whether it be 
evil or good. Justice is an ideal founded in the moral nature of man. 
The conception of justice may develop, as man’s understanding 
develops, but justice is not limited by what happens in the actual 
world of fact. It is wrong, however, to regard law and justice as en¬ 
tirely unrelated. Justice acts within the law as well as providing an 
external test by which the law may be judged, e.g. justice emphasizes 
good faith, and this conception has greatly influenced the develop¬ 
ment of legal systems. 

Salmond’s point really is not that law is justice, but that law is an 
instrument by which justice can be achieved. 62 It is not an adequate 
definition of medicine to describe it as a drug administered by a doctor 
because this ignores its real function (that of curing) and because 
medicine does not cease to be such just because it is prescribed by a 
layman. 63 But is the purpose of achieving justice as closely linked to 
law as is the desire of curing to the administering of medicine? Is 
defining law in terms of justice like defining a franc as a piece of 
money to be given to the poor? From the abstract point of view, it is 
possible to conceive of a legal system the dominant purpose of which 
was the infliction of injustice to satisfy the neuroses of an all-powerful 
tyrant. But such a ruler could make his rules effective only if he 
secured the co-operation of a sufficiently large part of the community 
to aid in enforcement. Some consideration must be paid to the desires 
of an army and the tolerance of a community. Moreover, if we leave 
the realm of the barely conceivable and study actual legal systems as 
we know them, we find that the most powerful rulers wisely left the 
private law of their subjects almost untouched. As the French adage 


61 Jethro Brown, 32 L.Q.R. (1916) 180-1, suggests that justice as a concept of 
jurisprudence is mere conformity to law. 

6 - ‘I am not afraid of being accused of sloppiness of thought when I say that the 
guiding principle of a judge in deciding cases is to do justice ; that is, justice accord¬ 
ing to law, but still justice. I have not found any satisfactory definition of justice . . . 
what is just in any particular case is what appears to be just to the just man, in the 
same way as what is reasonable is what appears to be reasonable to the reasonable 
man’: per Lord Wright, The Future of the Common Law, 114. 

< * 3 Cf. Vinogradoff, Historical Jurisprudence, i. 117, n. 2. 
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has it, we can do everything with bayonets but sit on them. Law is an 
instrument for the achievement of such social purposes as win accep¬ 
tance or tolerance from a suiliciently larg^ .ection of the community to 
render enforcement possible. 64 We agree with Salm^nd that the pur¬ 
pose of law is essential to an understanding of its real nature; but the 
pursuit of justice is not the only purpose of law: the law of any period 
serves many ends and those ends will vary as the decades roll by. 65 
To seek for one term which may be placed in a definition as the 
only purpose of law leads to dogmatism, ihe end that seems most 
nearly universal is that of securing order, but this alone is not an 
adequate description; 66 indeed, Kelsen regards it as a pleonasm, 
since law itself is the order of which we speak. 67 

§ 23. Formal Definitions of Law 

Since the time of the ancient Greek philosophers, many writers have 
emphasized the relativity of law—there is scarcely a rule of today 
which may not be matched by its opposite of yesterday. A study of 
actual systems makes many despair of finding universal elements on 
which a definition of law can build. Kant attacked this problem by 
the application of his ‘critical method*. It is not possible in a short 
section to expound one of the most difficult systems of philosophy 
ever conceived. All that can be achieved is to point out the bearing of 
Kant’s method on the problem of defining law. To Kant the world of 
sensible experience is full of diversity and can of itself produce no 
principles which are universally valid. To define law we must dis¬ 
tinguish between form and matter; the first being ‘the complex of 
universally valid principles presupposed in any legal judgment, and 
the latter the changing world of social experience which those prin¬ 
ciples construe legally’. 68 To define law we should not study actual 

64 Maclver, The Modern Slate , 99, points out that every state has, as it were, a 
double framework—a code and a constitution, the thing administered and the agency 
of administration. Law grows quietly underneath, while the storms rage above. The 
most violent revolution may leave the bulk of the code untouched, although the 
power that administers it is changed. 

65 Infra, Chs. IV, V: cf. Cardozo, Paradoxes of Legal Science, 4: ‘Nomos, one 
might fairly say, is the child of antinomies, and is bom of them in travail.’ 

•• Many other ends have been suggested, e.g. security, order, the general good, the 
greatest happiness of the greatest number, the reconciliation of the will of one with 
the liberty of another. L6vy-Ullmann, La Definition du Droit , 116-17, regards the 
/definition of law in terms of its end as a surrender to subjectivism and to the indi¬ 
vidual arbitrariness of authors. 

#r 57 Yale L. J. (1948) 377. In his argument, however, there is a double use of the 
term order. 

68 Hallis, Corporate Personality, 31. For a concise account of Kantian legal philo¬ 
sophy see Friedmann, I^egal Theory (2nd ed.), 69. 
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legal systems, but rather retire to the world of pure thought and dis¬ 
cover those elements without which it is logically impossible to con¬ 
ceive of law at all. 

The method may be illustrated by turning to the work of Rudolf 
Stammler. 69 He regards the philosophy of law ‘as the theory of those 
propositions about law which have universal validity*. 70 The natural 
world shows us the working of cause and effect: law belongs to the 
realm which chooses ends and determines means. His first emphasis, 
therefore, is that law is a type of volition; or, to put it in other words, 
that inherent in law is the notion of purpose. Law exists to bind to¬ 
gether the community; it is sovereign, and cannot be violated with 
impunity. Since by definition law exists to harmonize the purposes of 
individuals, law itself strives towards justice. The fundamental basis 
of law and of just law are, therefore, the same. The form of human 
society is external regulation, as social co-operation cannot be thought 
of in the absence of control—since law exists to co-ordinate, it can 
operate only by unifying all possible acts of men. This analysis does 
not depend on any particular theory of ethics or on postulates drawn 
from actual legal systems. When Stammler works out his theory he 
does not examine an actual society but postulates an ideal community 
in which everyone accepts as his own all those purposes of others 
which can be objectively justified. These principles of just law are 
based on the doctrines of respect (one must not treat another arbi¬ 
trarily) and of participation (all must be allowed to share in the legal 
community). This picture of society is regarded as a determining form 
which will condition the rules in any particular group of men. 

It is unfair to attempt to describe a great system of learning in a 
few lines. But despite all the skill and vigour of Stammler’s work, it is 
hard to resist the conclusion of Geny 71 that his conclusions do not 
really depend on his premisses—they are suggested by his particular 
prejudices and social views. Jurisprudence, in the hands of the formal 
theorist, is always faced with a dilemma: if it is true to the premisses 
on which it is built, it remains in the pure heaven of logical concepts; 

69 Rechtsphilosophie: Die Lehre von dem richtigen Rechte: The Theory of Justice 
(trans. Husik). 

7 “ Theory of Justice, xx. 

71 Science et technique en droit privt positif, vol. ii, ch. vi. ‘Stammler was appa¬ 
rently torn between his desire as a philosopher to establish a universal science of law 
and his desire as a teacher of civil law to help in the solution of actual cases. The 
result is an “Idea of Justice” which is a hybrid between a formal proposition and a 
definite social ideal, kept abstract and rather vague by the desire to remain formal’: 
Friedmann, Legal Theory (2nd ed.), 99. 
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if it attempts to descend to earth, then these concepts are explained 
according to the social picture of the writer. Thus Stammler has not 
really solved the relationship of just law and law. Does he mean that 
just law effectively dominates law in every society? If so, the conclu¬ 
sion is demonstrably false. The abstract formulae produced are very 
subtle, but after all they are merely affirmed without being proved. 
The unity of the ideal community is merely a formal one in which 
there is logically no contradiction between the ends of each legal 
subject. 

Whether we adopt the Kantian theory or not, there are points in 
Stammler’s theory which any discussion of law must note. He rightly 
emphasizes that the notion of community is inherent in the nature of 
law: law could exist as a theory if Adam were the sole inhabitant of 
the globe, but law can exist only in fact if an actual society exists. 
Secondly, the realm of law and of the natural world are distinct. A 
natural law cannot be broken since it is merely a description of what 
invariably happens, whereas law is essentially normative in that it 
sets up a standard which men ought to follow. But while the dictates 
of law may be disobeyed, they cannot be disobeyed without risk. It 
is true that a wrongdoer may escape punishment, but the very 
notion of law is that it imposes itself on the will of the individual. In 
this sense law is autonomous and inviolable, for while man may be 
free to break the law, he is not free to evade its penalties. Thirdly, 
most systems do assume that law is a complete and exclusive system 
in itself. This raises the issue of non liquet —no judge is free to refuse 
to decide a case on the ground that legal authority provides no precise 
answer. The theory of the common law is that implicit in its legal prin¬ 
ciples is the answer to every conceivable legal problem. 7a 

But we do not find that the legal systems of the world follow any 
a priori logic. The striving for justice may be the mark of ideal law, 
but it is not always the characteristic of actual systems. Stammler 
correctly emphasizes that inherent in law is the notion of purpose— 
but this purpose is determined, not by the logical principles of the 
academic jurist, but by the actual struggles of flesh and blood. The 
purpose of law is hardly a conditioning form which determines 
the rules of every community. 

Del Vecchio follows the same Kantian method, but his writings are 
easier to follow. 73 He defines law as the objective co-ordination of 

T2 Infra, § 42. 

73 See the translation by Lisle, The Formal Bases of Law. 
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possible acts among men. according to an ethical principle wh'i' 
determines them and prevents their interference. k i 

§ 24. Definition of Law as Social Fact 

Duguit makes a determined assault on many of the traditional 
theories of jurisprudence. 74 He emphatically rejects any a priori 
method and prefers to draw his theories from an investigation of the 
facts of life itself. He wishes to separate jurisprudence entirely from 
ethics and metaphysics. Instead of beginning with a concept of the 
individual man and considering his rights against society, he thinks 
of man as living in society, bound by his own necessities to share the 
common life. Hence the foundation of law is not the right of the indi¬ 
vidual but the essential requirements of community life. Law arises 
because men live together and can only live together. Law does not 
depend on the will of the sovereign. Duguit rejects the notion of the 
personality of the State and says that a realist examination shows 
merely that certain persons govern and that others obey. But the 
governing class does not create law, for it arises directly out of the 
facts. Law does not lay down an absolute but only an hypothetical 
imperative: it does not say (as does ethics) that ‘this end must be pur¬ 
sued because it is good in itself’, but rather ‘if such an end is not 
sought, this will cause a social reaction and lack of harmony’. The 
ruler is bound hand and foot by a law which he cannot change. You 
do not need to submit to the laws of rugby but, if you want to play, 
you must; if you break a rule, you may be sent off the field. 75 So it is 
with social life, with the important difference that, while a person may 
exist happily without playing rugby, no satisfying existence is possible 
for man save in the society of his fellows. Man must realize that, if he 
does not observe the canons of social life, he will suffer from the dis¬ 
pleasure of his fellows. Society rests on the need for satisfying com¬ 
mon interests (. solidarity par similitude ) and the need for division of 
work ( solidarity par division du travail). 

The actual rules which any society regards as fundamental will 
differ according to its state of development. There are, firstly, the 
economic norms which lay down the conditions under which a man 
may acquire wealth. Secondly, there are the moral norms. (In this 
sphere, however, we at once notice a difference from the orthodox 

74 Archives de philosophic du droit (1932, 1-2) is devoted to a study of Duguit’s 
work : Laski, Modern Theories of Law, 52 ; C. K. Allen, Law in the Making (4th ed ) 

482; Jones, 47 L.Q.R. (1931) 62. S U 

ri M. Riglade, Archives de phil. du droit (1932, 1-2), 21-67. 
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approach which sharply separates the fielc of morality from that of 
law. To Duguit the only difference between morality and law is the 
extent of public acceptance. Moral rules accepted by the whole com¬ 
munity are rules of law; moral rules accepted only by the intellectual 
elite are potential rules of lav. Thirdly, there is the legal norm which 
has behind it an organized sanction. If, however, we limit rules of law 
to those /hich are recognized oy the government, we are basing law 
on the will of the State, and this Duguit a. ;s not desire to do. The 
State must be limited by law. Heme Duguit considers that a rule 
becomes law, ew>n before it is recognized by the State, if it has behind 
it the effective support of the community. Legislation does not really 
create law, but only dzTnes that whic 1 ' already exists. The prohibition 
of homicide was a rule of law before it was recognized by the State; it 
was also a legal rule that the State must feed the starving even before 
this humanitarian duty was embodied in legislation. Conversely, a 
statute does not create law until it wins popular acceptance. 

The foundation of law thus depends on the sentiment of solidarity. 
But Duguit also recognizes a sentiment of justice which arises merely 
out of the facts, and he describes it as a recognition by man, acquired 
through a study of his own personality, of the necessity for fairness 
and equality in the imposition of the rules on others. Solidarity, there¬ 
fore, leads us to realize that a certain rule is essential to the life of the 
community, justice that the rule should be enforced. Only a little 
change of wording is necessary to transform this into the natural law 
theory that the basis of law is in the reason and the moral nature of 
man. Duguit refuses to admit this, for the sentiments of solidarity and 
justice are not universal ideals but mere facts of which the jurist takes 
note as he studies social life. Law, therefore, does not depend on the 
will of the sovereign or the will of man, but on social realities. If we 
postulate a general will as the foundation of law, Duguit thinks it is 
too easy to make a transition to the will of the sovereign, and he 
desires a law which will bind the ruler as well as the ruled. 

But how is the sentiment of a community to be discovered? Duguit 
grandiloquently declares that if law is only the will of the majority, 
it is not worth the effort of study 76 —but as, save on simple issues, 
unanimity is unlikely, what other method is possible if we are to avoid 
despotism, benevolent or otherwise? Ultimately Duguit must fall 
back on some system of majority rule—morals are translated into law 
when they are effectively accepted by the bulk of a community. 

T# Le Fur, Archives de phil. du d r oit (1932, 1-2), 197. 
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The main criticism of Duguit is that, in founding law simply on the 
facts, he fails to understand the true nature of ethical forces. Dr. Allen, 
after recognizing that Duguit has done good service to jurisprudence 
by emphasizing that law is essentially the product of social facts, adds: 
‘But he goes far beyond any sociological theory of law which has yet 
been advanced when he attempts to evaporate all ethical content out 

of law_To banish the notion of right wholly from law, as M. Duguit 

seeks to do, is to make it meaningless, and to revolt an instinct which 
is deep-seated in human nature.’ 77 Solidarity may be filled with any 
content we desire, for it is not an end in itself but a mere means to the 
purposes which man wishes to achieve. Men may join together to col¬ 
lect the scalps of their neighbours or to preserve the peace of the 
world. A community of masters and slaves may have greater co¬ 
hesion than a democracy. Again, while law is based on the facts, it is 
created only when men use their wills to choose between one set of 
facts and another. Rules are created because men say ‘this is better 
than that’, and because they agree to place their wills at the service of 
the chosen end. No theory is satisfactory which divorces law from the 
wills of men, the mainspring for the life of society. 

In truth, as Duguit matured, he gave increasing emphasis to the 
sentiment of justice, and some of his own followers expressed regret 
that in the end he became entangled with that metaphysic which he 
had sworn to eschew. Although he denies that there are absolute 
ideals of justice, he really postulates as the basis of his theory the 
greatest possible co-operation of men for the highest possible ends. 
So interpreted, his doctrine is an unconscious natural law theory that 
law is based on the reasonable needs of the community life. But this 
phrasing uses terms which Duguit would have scorned. 

§ 25. Conclusion 

Levy-Ullmann aptly says that a definition of law should have two 
aims: firstly, to make precise the meaning of law, and secondly, to call 
up in the mind of the reader a true picture of law and its operation. 78 

The existence of law presupposes a community. Implicit in the 
notion of community is the acceptance of a set of values dealing 
with the fundamental issues on which the existence of that society 
depends. 79 In the absence of such agreement, men cannot act together 
effectively. When it reaches a certain stage of development the com- 

77 Law in the Making (4th ed.), 489. 74 La Definition du droit, 132 et seq. 

7 ’ Compare Goodhart, Trans, of Grotius Society (1936), xxii. 40-1 ; Eggleston, 
Search for a Social Philosophy, 114. 
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munity sets up a legal order which determines tne methods by which 
law is to be created, declared, and enforced. This machinery is natur¬ 
ally used by the most strongly organized section in order to effect their 
ends. Law is never ideal justice, but human justice defined by those 
who control the machine. What ends law has served is a question for 
legal history: what ends it should serve is a question for legal philosophy. 

But in order to be really effective law demands, not only an active 
machinery for securing compliance with its rules, but also a method 
by which the changing conceptions of justice and the transfer of power 
from one class to another may be mirrored in the law itself. The sanc¬ 
tion is a normal accompaniment of mature law, but it is impossible to 
lay down a priori that no rule of law can exist without a sanction. Cer¬ 
tain constitutional conventions are normally regarded as an important 
part of the legal order although no precise sanction can be found. The 
sanction which exists is merely a realization that the convention lies at 
the foundation of the legal order itself. 

Moreover, while the sanction may be important in order to explain 
why a particular rule is observed, it rarely explains the acceptance of 
the legal order itself. Terrorism, or the domination of a small com¬ 
munity by a ruthless neighbour, may succeed for a time, but normally 
the sanction is effective only if it is necessary to use it in a limited 
number of cases. 

There are thus two sides to law: from one side it is an abstract body 
of rules, from the other it is a .social process for compromising the con¬ 
flicting interests of men. 

Law may shortly be described in terms of a legal order tacitly or 
formally accepted by a community, and it consists of the body of rules 
which that community considers essential to its welfare and which it 
is willing to enforce by the creation of a specific mechanism for secur¬ 
ing compliance. A mature system of law normally sets up that type of 
legal order known as the State, but we cannot say a priori that without 
the State no law can exist. 
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THE PURPOSE OF LAW 


IV 

NATURAL LAW 

§ 26. Introduction 

At first sight the problem of natural law may not seem very closely 
related to that of the purpose of law. But many theories of natural law 
attempt to define law in terms of purpose, and hence it is convenient 
to consider together many of the contributions of philosophy to these 
two problems. 


§ 27. Greece 

The story of natural law begins with the philosophers of ancient 
Greece and its true meaning is still a matter of controversy today. The 
most diverse elements are gathered under the same label—Greek 
philosophy and medieval rationalism, Roman law and Christian theo¬ 
logy, actual custom and moral intuition. 1 There is much confusion 
and crudity of thought, but the theory is concerned with two problems 
which are as vital now as when they were first formulated—what is 
the permanent underlying basis of law? what is its relationship to 
justice? Moreover, even if we think that many of the theories illustrate 
only ‘another chapter in the history of human error’, natural law has 
exercised great influence on legal development and some appreciation 
of it is necessary for an understanding of legal philosophy. To take 
only one example, ‘no other philosophy moulded and shaped Ameri¬ 
can thinking and American institutions to such an extent as did the 
philosophy of natural law in the form given to it in the seventeenth 
and eighteenth centuries’. 2 

To trace the history of natural law in detail would require a general 
history of jurisprudence and of political philosophy. For our purposes 

1 Gurvitch, L’Expirience Juridique (1935), 103, suggests that there are six uses of 
the term: (a) as a moral justification of all law; (h) as the a priori element of law; 
(c) as an ideal by which existing positive law can be judged; ( d) as referring to 
immutable and not variable rules; (e) as ‘autonomous’ law valid because it is based 
on an ideal; (/) droit spontane as opposed to law fixed in advance by the State These 
divisions seem to overlap a great deal. 

* Bodenheimer, Jurisprudence, 164. 
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it is enough to discuss the light which typical theories throw on the 
problems of jurisprudence. Dominating all the doctrines of natural 
law is the thought that law is an essential foundation for the life of 
man in society and that it is based on the ne :ds of man as a reasonable 
being and not on the arbitrary whim of a ruler. 1 ‘The chief value of 
the older books on natural law for us of the present day does not lie 
so much in the systems they expound, as in the kind of legal thinking 
they exemplify.’ 4 

The Greeks traditionally regarded law as being closely related both 
to justice and ethics. 5 Yet in the face of the diversity of the actual sys¬ 
tems of the world, wherein was a permanent element to be found? The 
profundities of Plato are still freely drawn on by modern thinkers,® 
and his Republic is a constructive attempt to discover the basis of 
jus? ice. In the end, however, he rather underplayed the necessity for 
law in the sense of a body of binding propositions—the execution of 
justice was to be given to philosopher-kings whose education and 
wisdom was such that there was no need to shackle them by a higher 
law. Aristotle formulated more carefully the theory of justice. 7 He 
regarded justice as meaning either what is lawful, or what is fair and 
equal. Justice he divided into distributive and remedial justice. The 
first deals with the distribution of honour and wealth among the citi¬ 
zens and works according to the ratio of merit of the particular society 
in question. 8 A democracy will take different views from an oligarchy. 
In remedial justice the law looks to the nature of the injury, and 
attempts to restore the equality that existed before the wrong. Just 
action is a mean between acting unjustly and being unjustly treated. 
This definition, however, applies only to the position of the citizen— 
not that of the judge, for in making a decision, he is not in danger 
of being unjustly treated. Aristotle also made a useful distinction 
between natural justice, which is universal, and conventional justice, 
which binds only because it was decreed by a particular authority. 
Thus it is a precept of natural justice that I must return what has been 
lent, but it is conventional justice that lays down whether the period of 


• Del Vecchio, Justice, Droit, Etat , 134-5. 

4 Fuller, The Law in Quest of Itself, 103. 

8 Vinogradoff, Historical Jurisprudence, ii. 19. 

• Indeed, Kelsen suggests that whatever has been taught about the essence of 
justice can be found in the works of Plato and Aristotle: Interpretations of Modern 
Legal Philosophies, 398-9. 

7 W. D. Ross, Aristotle, 209. 

• Kelsen, Interpretations of Modern Legal Philosophies, 339, shows the weakness 
of this approach : it results only in the truism of ‘to each his own . 
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prescription is six oi sixty years. To the Greeks the nature of a thing 
was discoverable not by studying its primitive form but rather its high¬ 
est development. Hence to Aristotle the State was natural, since man 
was a political being who could realize his personality to the full only 
within such an organization. 

The Stoics popularized the maxim, ‘Live according to nature’. This 
did not necessarily mean ‘in primitive simplicity’. A thing was in 
accord with nature when it was governed by its own leading principle, 
a'nd in the case of man this was reason. The universe itself was 
governed by a reason similar to that which dwelt in man, and hence 
he who based his life on a rule of reason could face the world with 
confidence; for whether he understood or not the turn of fortune’s 
wheel, a universe based on reason could not be hostile to him. The 
Stoic, perhaps in a superficial way, thus erected a popular theory of 
the unity of life out of the deeper elements of Greek thought. 9 

§ 28. Rome 

The Roman classical writers used the Stoic theory as an ornament 
for their texts, without really weaving its implications into their theory 
of the law. As the Roman texts provided the basis for legal study for 
many centuries, it is not suprising that a theory of ‘natural’ law 
became established. 

Gaius writes that every system of positive law can be divided into 
two parts: some rules are changeable because they depend on men’s 
wills, others are universally accepted and immutable since they depend 
on reason. 10 Thus ins naturale was the fundamental basis of every 
legal system, for, however much conventional law may change, rules 
based on nature are beyond the power of man. But the Roman ter¬ 
minology became slightly confused. Great respect was paid to the 
work of the praetor peregrinns who had evolved rules to deal with 
transactions to which, because one of the parties was a foreigner, the 
rules of the ins civile did not apply. Sometimes this body of law was 
given the name of ius gentium , which normally had the broader mean¬ 
ing of the actual common practice of mankind. But what was uni¬ 
versally adopted by men was presumptively reasonable, and hence it 
was considered that the rules of ius gentium were in accord with 
natural law, or at least could be so treated until the contrary was 
proved. Thus, in Roman thought, there was a certain approximation 

9 Bevan, Stoics and Sceptics , 47-9. 

10 Dig. 1. 1.9; Inst. 1.2; Inst. 1. 3. 
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between ius naturale (a philosophic theory of the fundamental ele¬ 
ment in all law) and ius gentium which had a twofold use: firstly, the 
actual common practice of mankind ana secondly, the particular 
rules which the praetor peregrinus had evolved for the use of 
foreigners. 

But what did the Romans mean by nature or reason? Sometimes 
the jurists tried to draw rules from human nature itself." Thus it was 
said that a usufructuary did not gain title to the young of a slave held 
in usufruct, for it was derogatory to human nature to deal with babies 
by the same rule of law that applied to animals. 12 But there is nothing 
immutable about this rule—indeed it was the institution of slavery 
itself that was opposed to the needs of man as a reasonable being. 
This contradiction always puzzled the jurists. If natural law prescribed 
that every man should be free, and if natural law was the fixed and 
immutable base of every system of positive law, how was it that all 
men recognized the practice of slavery? 1 The concept of man as a 
reasonable being may certainly provide us with ideal standards of 
value by which we may test the law in force, but, as civilization pro¬ 
gresses, respect for human personality grows and the rules of law 
correspondingly develop. The search for rules of lew that are un¬ 
changeable and universal is a futile one. As the Roman view got 
farther away from the deeper elements of Greek philosophy, it be¬ 
came superficial. 

§ 29. The Christian Fathers 

The Christian Fathers extended the authority of natural law by 
ascribing to it a divine origin, and even cited St. Paul as approving 
their doctrine.' 4 This made it easier to pour practical doctrines into 
the mould of natural law, for the truths of revealed religion could 
now be drawn upon. Hence it is not surprising that a theory of 
natural law should have great practical effect, since the element of 
reasonableness was interpreted in the light of Roman law (sometimes 
called ratio scripta) and the truths of Christianity. But, having for¬ 
gotten Aristotle, the early writers treated the State as unnatural. 
Once, before the advent of sin, men had lived together in peace and 
happiness, needing not the constraint of government nor an exact 

11 Korkunov, General Theory of Law, 123. Inst. 2. 1. 37. 

13 See the confusion in Inst. 1. 2. The Romans also attempted to draw universal 
rules from the nature of the physical world, e.g. they said that by natural law the sea, 
running water, and the air are common property. But as man s control over nature 
grows, so do the rules of property. See Korkunov, op. cit. 123 ct seq. 

14 Romans ii. 14-15. 
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division between meum and tuum. But with the fall of man, God 
created the State as a means of correcting the new tendencies to evil. 
Similarly, private property and slavery were instituted by God to 
correct the new sinful tendencies resulting from the fall of man. This 
illustrates the great gulf which separates the theory of the Christian 
Fathers from that of Aristotle who treated the State as a natural 
result of the social tendencies in man’s nature. 


§ 30. The Middle Ages 

Why was the theory of natural law so popular in the Middle Ages? 15 
There were reasons of conservatism and liberalism, of religion and 
of practical convenience. Firstly, we must realize that in the Middle 
Ages men defined law in a manner very different from that of Austin. 
Many today base law on will—whether it be the will of a sovereign 
or the general will of a community. Since the fall of Rome Europe 
was steering uneasily between the two dangers of tyranny and anarchy 
-Austinian theories might lead to the first, and, in the absence of a 
cohesive community, the doctrine of the general will may lead to the 
second. Men sought for a law that was based on something more en¬ 
during than the wills of men, that could provide an element of unity in 
the battle against chaos and an element of protection against the arbi¬ 
trary will of a sovereign. In the Germanic community, the relationship 
between monarch and subject was expressed by the idea of mutual 
fidelity rather than unilateral obedience—the king was also subject 
to the law. 16 

Natural law satisfied the interests of conservatism, for it had a long 
and ‘respectable’ ancestry; it could be made to satisfy the demand of 
liberalism (or even ‘the left’) because no one knew exactly what it was 
and many radical propositions could be drawn from the needs of man 
as a reasonable being. Psychologically the theory was satisfying be¬ 
cause the very chaos of the time made universalism precious, even in 
a theory Generalizing minds in their search for some principle of 
unity seized on natural law as the easiest method of approach. 17 The 
theory satisfied the man of religion (for had not God revealed the 

" Carlyle, Mediaeval Political Theory in the West ; Gierke, Political Theories of 
the Middle Age (ed. Maitland); W. Ullman, The Mediaeval Idea of Law as repre¬ 
sented by Lucas de Penna. 

,b F. Kern, Kingship and Law in the Middle Ages (trans. S. B. Chrimes), 135. 

17 ‘The conception of absolute justice is one of the fundamental needs of the 
human mind’: Del Vccchio, Formal Bases of Law (trans. Lisle), 14-15. 
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truths on which natural law was based?), 1 * and ‘economy of thought’ 
made it easier to tread the known paths of philosophy than to strike 
out afresh. Moreover, the infusion into *< e theory of many of the 
actual rules of Roman law was now bearing fruit. 19 Thus when the 
merchant pleaded that the rules of commerce should be based on 
natural law, he was not, contrary to the custom of his kind, engaging 
in philosophic mysticism, but arguing that the developed rules of 
Roman law should be adopted in place of the chaos of customary 
rules. 

In the Middle Ages we find the germ of theories that later became 
of great practical importance. In searching for a principle by which 
the power of the State could be justified, writers evolved the theory 
of the social contract. There were many varieties of this doctrine, but 
the predominant medieval compromise was that the monarch was 
above positive law, but was bound by natural law. 20 This entails a 
complete break with the Roman view that natural law is the immu¬ 
table and universal part of civil law. To the Middle Ages natural law 
may be the base on which positive law is built, but a tendency arises 
to regard natural law as a superior body of principles by the test of 
which the validity of positive law is to be judged. Tnus even in this 
period we see the germ of the later theory of natural rights. 

St. Thomas Aquinas (1225-74) is the most significant figure. He 
emphasizes that man’s intellect and free will are the closest image of 
God in the material universe. 21 The eternal law governs the world 
through the will of God and according to His wisdom. For humanity 
this eternal law becomes the natural moral law, the basic rule being: 
act in conformity with your moral nature. The Decalogue provides 
the contents of the natural law. This does not render the positive law 
superfluous—it is needed to work out the implications of the guiding 
natural law. Positive law should not conflict with natural law—if it 
conflicts, it is not law and does not bind the conscience of the subject. 
Thus law is reason and not the mere arbitrary whim of the ruler. 

Adler points out that St. Thomas’s theory has been misread, even by 
some of his followers, and that modern misunderstandings arise from 

18 Some argued that natural law depended on the will of God and hence that it 
was valid only because God had decreed it; the realists thought that it depended on 
God’s nature, and therefore could not be changed, for if God changed his nature, 
would He still be God? Gierke, op. cit. 75, 172, 173. 

ltt Thus to Lucas de Pcnna in the fourteenth century, Roman law was the incarna¬ 
tion of reason and of culture ; Ullman, op. cit. 75. 

Ju Thus Azo believed that a rescript of the emperor contrary to natural law was 
void. Carlyle, op. cit. ii. 32. 

21 M. J. Adler, Essays in Thomism , 205. 
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the assumption that the term law is used in exactly the same sense in 
the phrases natural law and positive law. St. Thomas did not explicitly 
state that the word was used in two senses. The elements of truth in 
Thomism are more clearly seen if we adopt Adler’s analysis: 

(a) Natural law provides the principles which determine the ends 
of action—the first truths of the practical reason, which are 
universal; 

(b) secondly, there are the precepts which are derived from these 
principles, and are judgments about means ; 

(c) thirdly, there arc the rules of law which are the application of 
the precepts to changing circumstances—these rules are essen¬ 
tially variable as conditions change; 

(d) lastly, there are the decisions—the application of the rule to a 
particular case. 

Natural law is not directive in the same sense as positive lav/: the 
former provides the ultimate end, the latter directs a certain course of 
action after considering all the circumstances here and now. Natural 
law binds the conscience: positive law binds because of a sanction, 
though if it is just it will also bind the conscience. Positive law is 
nothing else but an ordinance of reason for the common good, made 
by him who has the care of the community, and promulgated. Much 
confusion would have been avoided if the term law had been confined 
to positive law and another term used for the ins naturalc , which 
essentially lays down general principles rather than detailed rules. 
The principles of natural justice is a phrase that expresses better the 
medieval notion. 


§ 31. Tut: Seventeenth Century 
Grotius (1583 1645) is the most famous representative of the 
rationalist school. Natural law is based on the nature of man and 
his inward need of living in society. 2 " To discover what are the rules 
of natural law we must sec what is in accord with the rational and 
social nature of man and then test our conclusions by seeing whether 
the rule has been adopted by all nations or at least the most civil¬ 
ized. 23 In Grotius’s whimsical language, human nature is the grand¬ 
mother, natural law the parent, and positive law the child. Human 

De Jure Belli ac Pads, bk. I, ch. i. 10. 1. It is ‘the dictate of right reason indica¬ 
ting that any act from its agreement with the rational and social nature (of man) has 
in it a moral necessity’. 

Grotius calls these methods the more subtle a priori and the more popular a 
posteriori: op. cil., bk. I, ch. i. 12. 1. 
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nature makes us desire society and hence creates natural law, which 
in its turn recognizes contracts as valid and thus sanctifies the social 
contract which is the basis of the laws tha; lack obeys. But he shared 
the naive view that the principles of natural law could be deduced 
with ease— they are as evident as the physical objects we see with our 


eyes. 

Grotius’s most significant contribution was in the realm of inter¬ 
national law. Appalled by the savagery of the wars of his time, he 
wished to discover a basis on which to build rules that would restrain 
the ferocity of states. What more inevitable than that he should turn 
to natural law? As even a society of robbers could hardly be preserved 
without the recognition of some mutual rights, surely that society 
which contains the greater part of the civilized world must recognize 
that there are inherent in each state rights which can give birth to a 
system of law. Stripped of some of its crudities, his doctrine is essen¬ 
tially sound—that a community between nations is possible only if 
certain rules be accepted as the binding basis of a common life. The 


passing of time has only underlined his argument. 

Grotius had emphasized that man had an impelling desire for 
society and that natural law was an outgrowth of ttm characteristic. 
To Hobbes (1588-1679), however, man in a state of nature lived at 
war with his fellows and his life was solitary, poor, nasty, brutish, and 
short. 24 Hobbes was trying to build a theory on an anticipation of the 
findings of realism and empirical psychology. He emphasizes that he 
derives the rights of sovereign power from the principles of nature and 
according to the light of experience. 25 He claimed that he based his 
conclusions on the ‘known natural inclinations of mankind .~ 6 Dis¬ 
tressed by the civil war, he wished to show that the true course lay in 
admitting the power of the State. Man must for self-preservation 
escape from the misery of anarchy. The passions that incline men to 
peace are fear of death: desire of such things as are necessary for 
commodious living and hope by their industry to obtain them. The 
‘articles of peace’ are what others call the law of nature. A law of 
nature is a general rule, found out by reason, by which a man is forbid¬ 
den to do that which is destructive of his life, or taketh away the means 
of preserving the same: and to omit that, by which he thmketh it may 
be best preserved.’ 27 The fundamental law of nature is that every man 

- views is found in Huntington Cairns, Legal 

■ M- Oa-hoU, Hat*, Le.ia.Har. 

25 Leviathan, ch. xxxii. n Qp c j t ? c h. xiv. 

29 Op. cit. 466. 
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ought to endeavour to obtain peace, as far as he has hope of obtaining 
it: and when he cannot obtain it, then he may seek, and use, all help 
and advantages of war. The second is that, if others are willing to 
follow the same rule, man should be content with so much liberty 
against other men as he would allow to others against himself. The 
third law of nature is that men perform their covenants made. 2H It is 
a striking commentary on the power of the tradition of natural law 
that such a realist as Hobbes, who broke with accepted tradition in 
so many ways, should still cast his theory in the language of natural 
law. 

The only effective way to secure order was to reduce the warring 
wills of man by the imposition of a super-will which could command 
obedience. The sovereign was the sole source of law, was above it and 
alone had the power to change it. The laws of nature are contrary to 
our natural passions and there must be the ‘terror of some power to 
cause them to be observed ’. 29 But the foundation of the Common¬ 
wealth, Hobbes finds in the agreement of men—this shows the influ¬ 
ence of the theory of the social contract even on one who believed in 
absolutism. 

Hobbes emphasized that law derived its authority from politically 
organized society. He did not ignore ethics for he admitted the 
ultimate force of ethical rules, but he sharply distinguished its sphere 
from that of law. Law existed, whether it be just or unjust, because it 
was laid down by the State. It is clear that Austin built on Hobbes. 
Hobbes’s theory has two sides—as a formal theory of law it is still 
adopted by many realists. But it could easily be used to provide an' 
ethical defence of absolutism, since Hobbes’s analysis of man’s nature 
left no hope for the creation of a general will save when it was im¬ 
posed by force. His social contract is a pactum subiectionis , rather 
than a pactum unionis. 

Hobbes’s aim was to justify absolutism by contrasting it with the 
ills of the state of nature. LockeV 0 aim was to prove that government 
must necessarily be limited. Like Grotius, be believed that the moral 
rules could be easily discovered through reason. ‘I doubt not, but from 
self-evident propositions, by necessary consequences, as uncontest- 
able as those in mathematics, the measures of right and wrong might 
be made out, to anyone that will apply himself with the same indiffer- 
ency and attention to the one as he does to the other of these 

Hobbes altogether lays down nineteen rules of nature. 

29 Op. cit., ch. xvii. 30 
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sciences .’ 31 Locke’s inquiry is defined by him as follows: ‘Political 
Power ... I take to be a right of making laws with Penalties of Death 
and consequently all less Penalties, for the regulating and preserving 
of Property, and of employing the Force of the Community, in the 
Execution of such Laws and in the Defence of the Commonwealth 
from foreign Injury and all this only for the publick Good: Pollock 
points ouv that the italicized clause gives the keynote to the whole 
Essay . 32 Locke emphasizes the imperfections of the state of nature: 
there is a want of established law, of an impartial judge, and of power 
to enforce rules but he does not take such a gloomy view as Hobbes 
of the nature of man. He agrees with Hobbes that the organization of 
the State is essential, but the great difference lies in the fact that the 
sur ender of liberty to the sovereign is not absolute but conditional— 
the power of the State ‘can never be supposed to extend further than 
the common good’. His contribution, therefore, is that government is 
a trust for the benefit of men. The awkward question what was to 
happen if the ruler committed a breach of trust is skated over rather 
lightly. 


§ 32. Natural Rights 

Even today, many theories of natural law have a religious base, but 
in the eighteenth century we notice an increasing secularization of the 
approach to legal and political questions. This ultimately makes more 
difficult the solution of the question whence comes the binding force 
of natural law, for the easy solution that it is based on the will of God 
does not prove acceptable to all men. But this period was too com¬ 
placent for carping doubt -this was the ‘golden century of human 
reason, when the miraculous was expected of it. In it was found what 
the Middle Ages had found in religious faith, and what the nineteenth 
century was to find in science—a key to unlock all doors, a panacea 
for all the ills of the world .’ 33 Great respect was paid to the achieve¬ 
ments of Euclidean geometry. Why could not jurisprudence follow 
the same method and, after discovering the necessary axioms or self- 
evident principles, determine all its problems by rigorous deduction? 
But the actual contribution made was rather disappointing, and the 
attempt to.distinguish between the rules that were fundamental and 
immutable and those that were merely convenient ended in failure. 

31 Essay, iv. iii. 18: Huntington Cairns, op. cit. 349. 

32 Essays in the Law, 84. 

33 Dickinson, Administrative Justice and the Supremacy of Law, 114. 
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In the eighteenth century the theory of natural rights became the 
spear-head of revolutionary activity. There had long been a tendency 
to set up natural law as a body of principles superior to positive law, 
and, if pursued too far, such a tendency may easily lead to anarchy. 
The doctrine arose that there were certain innate rights, arising from 
the very nature of man, which were beyond the assaults of positive 
law—in the famous words of the Virginian Declaration of Rights, ‘all 
men are by nature equally free and independent and have certain in¬ 
herent natural rights of which when they enter a society, they cannot 
by any compact deprive or divest their posterity’. 34 On the whole, 
theories of natural rights tended to be individualistic, to consider man 
as a unit rather than as a member of society. The Protestant revolt 
emphasized the liberty of the individual; and, economically, indi¬ 
vidualism was favoured by the rising middle class. Whatever started 
the spark that led to the French Revolution, the middle classes finally 
took control and impressed the vague theories of the philosopher 
with a bourgeois stamp. The liberty that was protected was that 
of the middle classes to run their businesses as they willed, that of 
the peasants to till their land free of the burdensome exactions of 
privilege. 

There had long been a theory that natural law was immutable, and 
even today most theories of natural rights retain a trace of indi¬ 
vidualism. But times have changed, and hence the same gospel which 
was once the cry of the revolutionary is now the cliche of the con¬ 
servative who wishes to check attempts on the part of governments to 
remedy inequalities. 35 Ritchie speaks of the grim delight with which 
Tom Paine would have listened to a Tory preaching the rights of man 
in 1891. 36 The middle classes, having won freedom, did not desire 
that freedom to be hampered by restraints imposed in the interests of 
the labouring classes. Thus the doctrine of natural rights has had great 
influence in America. The early American judges had a strong regard 
for the liberty of the individual. ‘I cannot subscribe to the omnipo¬ 
tence of a state legislature. ... An Act of the legislature (for I cannot 
call it a law) contrary to the great first principles of the social compact, 
cannot be considered a rightful exercise of legislative authority.’ 37 The 

,s Ritchie, Natural Rights, 15 ; Jones in Cambridge Legal Essays, 228. Declarations 
of rights arc not confined to the eighteenth century—the United Nations has pro¬ 
duced a Universal Declaration of Human Rights. 

*'■ Ritchie, op. cit. 14-15. 

3fl Loc. cit. 

37 Per Chase J., Calder v. Bull (1798), 3 Dallas 386, discussed Grant, 31 Col, 
L. R. (1931) 56. 
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Fourteenth Amendment, 38 whatever may have been its object, 19 has 
been interpreted to give the courts power to safeguard natural rights 
and to declare unconstitutional any statute that unreasonably inter¬ 
feres with life, liberty, or property. Grant submits that the modern 
definition of due process is merely the natural law of Story and Field 
under a new name, that of reasonableness. Too often the courts tended 
to adopt fixed views of natural rights based on the doctrine of laissez- 
faire and boldly wrote these doctrines into the constitution itself. 10 
Holmes J. has pointed out the dangers of this policy: 

‘a constitution is not intended to embody a particular economic theory, 
whether of paternalism ... or of laissez-faire . It is made for people of 
fundamentally differing views and the accident of our finding certain 
opinions natural and familiar, or novel and even shocking, ought not to 
conclude our judgment upon the question whether statutes embodying 
them conflict with the Constitution.' 41 


Thus under the guise of the supremacy of law', America has achieved 
the supremacy of the judges, 42 and some of the political conflicts over 
Roosevelt’s New Deal were transferred to the courts. It is true that the 
courts did not directly rely on a doctrine of natural right, but the inter¬ 
pretation of what was an unreasonable interference with liberty or 
property was sometimes affected by the older doctrine that certain 
rights were fundamental or innate. 11 

On the other hand, the doctrine of natural law had certain advan¬ 
tages. It made the Supreme Court the active guardian of civil liberties 
such as freedom of the person, freedom of thought, and of religious 
expression. Moreover, in the thirties the court took a more realistic 
approach toward new legislative experiments and the criticism that 
was justified earlier in the century is now out of place. 

But it remains true that one disadvantage of the theory of the 


58 Passed in 1868. No state shall ‘deprive any person of life, liberty, or property 
without due process of law, nor deny to any person within its jurisdiction the equal 
protection of the laws’. 

39 47 YaleL. 7.(1938) 371. 

40 Thus in Lochner v. New York (1904), 198 U.S. 45, the majority decided that it 

was unconstitutional for the legislature to limit the hours of work in a bakehouse to 
ten hours a day. 41 l^id. 

42 Grant, 31 Col. L. R. 56 : Haines, Revival of Natural Law Concepts, 176, 188. 

43 Jackson, The Struggle for Judicial Supremacy, points out that only two acts of 
Congress were held unconstitutional by the court in the first seventy years of its 
existence. In the second seventy years, fifty-eight acts were set aside, and between 
1890 and 1938 State legislation was set aside under the Fourteenth Amendment 228 
times: see also Haines, in Rec. Lambert, ii. 286; Elliot in the same volume at 324, 
and Clark at 311. The rising tide of collectivism led to greatly increased activity on 
the part of the court. 
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higher law is that it is subject to abuse—thus the Nazis employed 
the higher law theory to undermine the position of certain classes of 
the community. 44 However, is there a theory which cannot be mis¬ 
used? 

§ 33. Modern Theories 

The revolutionary character of natural law for a time led to the dis¬ 
appearance of the doctrine from official teaching. The Reformation 
had introduced diversities into the unity of European thought and the 
doctrine of the divine right of kings was unfavourable to any theory of 
a higher law. Moreover, the central thesis of the historical school was 
impressive—that it is impossible to determine the content of law a 
priori , for law is relative to time and place and is a peculiar product 
of each nation’s culture. For all time the historical school disposed of 
the notion that immutable and universal rules of law could be dis¬ 
covered, and the recognition of the close relationship between man 
and the community has rendered less popular the attempt to discover 
rules drawn from the needs of man considered in isolation. But after 
the first flush of success had passed, men began to see that the histori¬ 
cal school presented only a partial picture. To place the basis of law 
in an instinctive sense of right seems but to outline, instead of solving, 
the fundamental problem of the relationship of justice to law. 

Hence to deal with the question of the rational and moral bases of 
law, new theories of ius naturale have arisen; but, thanks to the his¬ 
torical school, they are free from the worst vices of their predecessors. 
Instead of searching for immutable rules, the thinker attempts to find 
ideal standards or principles which will give direction to law, but also 
be capable of adaptation to different circumstances—hence the phrase, 
‘natural law with a variable content’. The same principle of justice 
may require one rule for London, another for Colombo. Although 
many theories of natural law were static, there is no inherent neces¬ 
sity why this should be so. Reason does not assume that the world 
remains the same, and a theory based on reason can easily be made 
progressive. The opposition between natural law and positive law is 
frequently solved by regarding the former as the ideal by which law 
should be tested, the latter as the actual law in force. Kant is the 
bridge between the earlier theories and those of today. 

But there are still many different approaches, and it is perhaps 
unfortunate that the old terminology of natural law is used, for, at 


Friedmann, Legal Theory (2nd ed.), 259. 
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least in the Anglo-Saxon world, 43 there is a certain inbred hostility 
because of the crudities of the earlier theories—nor has all ambiguity 
disappeared today. But, whatever the terminology we use, the same 
problem must be faced. For all Bentham’s scorn of natural law, his 
s'andard of utility is typical of much natural law writing and the 
actual term utilitas was used in the Middle Ages. 46 For those who 
wish to go beyond a formal theory that bases the validity of law on 
the will of the sovereign, there are only three solutions—force, the will 
of the majority, or the needs of community life. 47 Thus Goodhart 
defines law as ‘those rules of conduct on which the existence of the 
society is based and the violation of which, in consequence, tends to 
invalidate the existence of the society’. 48 This (in clearer language) is 
a solution similar to those of many natural law theorists, for the close 
relationship between law and the essential foundation of the com¬ 
munity life is stressed. Le Fur describes natural law as law discovered 
by reason working by the light of ethics on the data provided by social 
facts. 49 

In the twentieth century we see the beginning of a functional and 
relativist approach. Theories of law become secularized: pragmatism 
emerges as a legal philosophy and the advance of science turns the 
minds of men into materialistic channels. New economic conditions 
and social philosophies made it impossible to apply literally the older 
doctrines, and until they could be restated in modern terms there was 
a tendency to reject them ip toto. Moreover, Freud and the psycho¬ 
analysts introduced new theories of the human mind—the doctrine 
that we ‘rationalize’ our actions introduced cynicism towards absolute 
ideals. The first result of the widespread adoption of the functional 
approach was destructive—many lost their faith in reason and religion 
as the basis of natural law, but there was nothing constructive to put 
in its place. A functional theory is rightly interested in how the engine 
of a car works—but it does not help us in deciding the journey which 
the car is to take. Hence it was inevitable that there should be ulti¬ 
mately a renaissance of natural law. 50 

43 Nevertheless, natural law had great influence in the formative period of 
American law: Pound, The Formative Era of American Law, ch. i. 

46 Pollock, Essays in the Law, 47 (although not precisely in Bentham’s sense). 

4T Le Fur, in Droit, Morale, Mceurs, 55. 

43 Transactions of the Grotius Society (1936), xxii. 40. 

4 * Droit, Morale, Mceurs , 55. The Austrian Code laid down that in default of 
authority problems should be resolved according to ‘les principes juridiques naturels’: 
Zoll, Rec. Gtny, ii. 435. 

30 e.g. Charmont, La Renaissance du droit naturel. 
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Natural law is rejected, for very different reasons, both by Kelsen 
and Kohler. Kelsen realizes that the fundamental thesis of natural 
law is that the validity of law is sought elsewhere than in a formal 
postulate (e.g. the will of the sovereign). The jurist cannot accept two 
standards of validity, for in case of conflict his pure science would 
contradict itself. To Kelsen, justice is an irrational ideal, as it cannot 
be proved by rational cognition. If we are content with the formal 
approach, such a theory is unanswerable, but, since we can under¬ 
stand the development of law and its relationship to society only by 
digging deeper into the mind of man, we find the results of Kelsen’s 
theory rather scanty. And when Kelsen treats of the problem of inter¬ 
national law there seems to have crept in the ‘ghost of natural law’, for 
the primacy of international law is based on the needs of man rather 
than on any logical theory. 51 

Kohler 5 - builds on the work of the historical school and adapts the 
premisses of Hegel, but his modifications are so extensive that cynics 
say that there is little Hegelianism and less philosophy. Law is essen¬ 
tially a social fact and jurisprudence is a branch of that philosophy 
which deals with man and his culture—which term he defines as the 
greatest possible development both of human knowledge and of 
human control over nature. But culture is relative to time and place, 
and, as it varies, so must law. Evolution is thus the keynote of his 
work. ‘There is no eternal law. The law that is suitable for one period 
is not so for another: we can only strive to provide every culture with 
its corresponding system of law. What is good for one would mean 
ruin to another.’ 53 But Kohler does not regard law as being auto¬ 
matically created. Jurisprudence must be a creative science—the legal 
order must perpetually be creating new values which are in accord 
with the advancement of culture, and those who are far-sighted should 
struggle with the masses whose views are more mundane. He is there¬ 
fore opposed to the juristic pessimism of the historical school. 54 
History he treats as the evolution of an Idea which must triumph in 
the end, although there may be many periods of retrogression. 55 But 
there are two strands in his thought which are never quite reconciled 

-sometimes culture seems to mean the actual state of a given civiliza- 

s ' Lauteipacht, in Modern Theories of Law , 130: Wilson, 1 Politica (1934) 54. 

5 - Lchrhuch der Rechtsphilosophie, translated by Albrecht as Philosophy of Law. 

i5 Philosophy of Law, 5. 

S4 Pound, Interpretations of Legal History, 145 ; Kohler, Philosophy of Law, 26, 
58-9. 

• ,r ’ There is much that is ‘illogical and unrhymed’ in human history: after the 
triumph of reason, we sec that of its opposite ; there are ‘pathological’ periods. 
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tion, sometimes an ideal force lighting the powers of evil. On one page 
we read of men imbued with one ideal fighting men who stand for 
another, on a subsequent page we see culture almost as an entity in 
itself unfolding from the spirit of reason. 56 Kohler seems to make two 
points: firstly, reason (or the Idea of culture) lies at the basis of law; 
secondly, the actual rules must be adapted to the state of develop¬ 
ment of any particular society. Stripped of its Hegelian trappings, this 
is only to say that law is based on the needs of community life, on 
the reasonable demands of man as a civilized being. Thus, although 
Kohler expresses hostility to the doctrine of natural law, his basic 
ideas are somewhat akin to some modern forms of that theory: the 
jurist must draw from the civilization of his time those ‘jural postu¬ 
lates’ or necessary laws which are essential to achieve the purposes 
desired. 37 

The neo-Kantian approach is illustrated by Stammler, who seeks 
for the a priori form of law and of justice. ,s Stammler considers that 
the purpose of law is not to protect the will of one but to unify the 
purposes of all, to create a society in which each member will have 
adequate means of self-expression. But if this is the purpose of law, 
is it not also the purpose of just law, which attempts to effect a reason¬ 
able reconciliation of men’s purposes? Hence a just law is that which 
agrees with the purpose of law as such. In seeking to elaborate the 
form of just law Stammler has no difficulty in showing the confusion 
and ambiguity of previous, theories of natural law. But in order to 
secure certainty he takes the heroic step of rejecting the view that a 
basis for law can be discovered by analysing the nature of man—it can 
be found only by analysing the nature of law. There is no law of nature 
in the old sense of the word, but there may be formal principles im¬ 
plied in the notion of law which are universally true. Hence the cliche, 
‘natural law with a variable content’, explains Stammler’s view so 
long as we remember that his natural law is a mere logical form. What, 
however, of legal systems which are unjust? Stammler’s reply is that 
‘individual misuse does not destroy the purpose which essentially lies 
in the thing itself’. A given body of law may fail to secure harmony, 
but the fact that Smith is an irrational idiot does not interfere with 
the accuracy of the statement that rationality is the characteristic of 


56 Castillejo y Duarte, Filosofia del Derecho (1910); appendix to Kohler’s Philo¬ 
sophy of Law, 335. 

57 Infra, § 35. 

“ Die Lehre von dem richtigen Rechte: Theory of Justice (trans. Husik): Ginsberg 
in Modern Theories of Law, 38; Bodenheimer, Jurisprudence, 168. 
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humanity. It is the striving towards just law that is the necessary 
mark of law—this is much the view of Salmond, 59 although the latter 
does not cumber his writing with the neo-Kantian technique. In fact 
Stammler produces only the formal principles of juristic thought. It 
is impossible to create principles of justice from the rules of logic 
alone, just as manipulation of the laws of architecture cannot produce 
a house without humble bricks and mortar. 60 Although it is claimed 
that the principles of just law are deduced from the premisses, this 
plea would be rejected by many. Indeed, Stammler’s method proves 
nothing concerning the nature of justice, and the only conclusion that 
we can draw is that even a philosophical technique does not make the 
writer immune from being influenced by his own prejudices. 61 

Geny seeks the foundation of natural law in the truths of religion. 62 
He wishes to discover directive principles which will act as a guide to 
the judge where there is no authority in point. 63 Can the disturbing 
element of justice, ethics, social interest (call it what you will) be so 
reduced to order that it will prevent arbitrary caprice? As a philoso¬ 
phic basis Gdny chooses so many elements from different streams of 
thought that it is difficult to weld his heterogeneous material into a 
consistent whole. 64 He denies that reason alone can solve the problems 
of the universe, for he emphasizes the part of intuition in enabling us 
to grasp reality. Firstly, he makes a confession of faith—the distinc¬ 
tion between man and all other created things, the immortality of the 
soul, the existence of God and the communion between God and man. 
But he does not attempt to draw detailed rules from these principles. 
A very useful distinction is made between the donne —the substratum 
of objective truth which the jurist must accept since ex hypothesi it is 
unalterable—and the construit , where the activity of the jurist has free 
play within the limits set by the nature of things. Hence a modern doc¬ 
trine of natural law can supply merely directive principles, which must 
be applied by the constructive work of the jurist, who must never for- 

44 Supra, § 22. 

Gdny, Science et technique, ii. ch. vi; Cohen, Law and the Social Order, 173. 

* l Goldschmidt, Archives de phil. du droit (1937, 1-2), 94. 

42 Mithode d’interpretation et sources en droit privi positif, and Science et 
technique. 

4 ’ Infra, § 45. 

44 He draws on scholasticism, Bergsonian intuition, and even positivism. Thus he 
has been labelled a neo-scholastic, an idealist, and even a realist because of his pene¬ 
trating analysis of the judicial method (see Morris Cohen, Law and the Social Order, 
300). He accepts part of Duguit’s doctrine and some of the results of Stammler: he 
agrees with the neo-Hegelian that there must be a metaphysic at the base of law and 
with the sociological school that there should be a precise analysis of the milieu in 
which law operates. 
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get that legal technique is not an end in itself but only a means of put¬ 
ting into effect the fundamental truths on which human life is based. 

Since Geny expressly founds his doctrine on an intuitive religious 
faith, clearly it will prove unacceptable to those who reject such 
religious teaching. Moreover, in dealing with the application of law, 
Geny has too facile a belief in the possibility of discovering solutions 
that will be universally favoured. Even if all jurists adopted the New 
Testament as a basis, there would be many differences of opinions as 
to the proper application of that ethic to concrete cases. Geny recog¬ 
nizes this difficulty, but fails to solve the problem, and when he talks 
of socialist doctrines which contradict the tenets of natural law, he is 
letting dogmatism take the place of thought. 65 

The clearest modern Catholic exposition is that of Heinrich 
Rommen. 66 Law is not mere will—it is based on reason. But he 
rejects the excesses of the rationalists. The fundamental principles 
he finds to be ‘What is just is to be done' and ‘Give to everyone his 
due’. These directive principles he fills out with Christan teaching 
and a consideration of the rational and social nature of man. But he 
agrees with Geny that the farther we descend from these first principles 
to particular rules, the more difficult becomes the decision and the 
greater the controversy. He regards the legal institutions of private 
property and inheritance as part of the natural law, but decisions as 
to the exact forms of property and of inheritance are subject to eco¬ 
nomic conditions. Thus severe restrictions on private property may be 
necessary in certain conditions—property must be made to fulfil its 
real function of serving the individual. His doctrine does emphasize 
the moral supremacy of the natural law: but rejects the anarchial 
individualism of some earlier theories. Man exists only in society 
and he owes a duty not to disrupt the social structure. Tf a law is only 
unjust, it is the citizen’s moral (as well as legal) duty to obey. Only 
those laws are devoid of obligation which are immoral. 

Moreover, Rommen claims that there is no essential divergence be¬ 
tween the historical and the natural law schools, if both are properly 
understood. All law must take account of the peculiarity of individual 
people and their legal genius, the course of historical development and 
economic evolution. Only the fundamental ends of society can be 

45 The point made is not that socialist doctrines are right, but that to dismiss them 
as dogmatically as Gdny does is not the impartial attitude which jurisprudence should 
adopt. What exactly does G6ny mean when he speaks of social utility? See Stone, 47 
Harv. L. R. (1934) 724, Commons, Rec. Giny , iii. 124. 

46 The Natural Law (trans. by T. R. Hanley). 
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claimed as universal. On the other hand, politics cannot be divorced 
from the moral universe—natural law remains the criterion by which 
the justice of law is to be determined. ‘Just as the real and the true 
are one, so too the true and the just are ultimately one. Veritas facit 
legem. . . . True freedom consists in being bound by justice.’ 67 

The modern deification of the State leads naturally to a denial of the 
existence of natural law, since the State is placed above moral rules 
which bind the individual alone. Such an approach is not confined to 
ihodern Fascist theories, for its roots lie in the Hegelian conception of 
the State as an end in itself. Modern doctrines have carried to its logi¬ 
cal end this older philosophy, and both Fascism and Communism con¬ 
demned as outmoded and bourgeois any doctrine that natural law 
should bind or guide the law-maker. 

Many democrats also deny the doctrine of a higher law on the 
ground that the wish of the populace should be supreme. With past 
examples in mind, natural law is sometimes regarded merely as a 
device to protect vested interests. But can democracy survive unless 
certain ultimate values are protected? One difficulty is that the word 
democracy is used in two senses: firstly, as meaning a system of govern¬ 
ment which gives full expression to the will of the people (in practice 
this means obedience to the majority); secondly, as meaning a system 
of spiritual values which recognizes that the will of the majority must 
be supreme but also stresses that the majority must respect the intrin¬ 
sic dignity of human personality. Democracy cannot survive if it 
merely means the naked power of a chance majority all action must 
be guided by the needs of the community as a whole. Whether we can 
prove the validity or not of ideals based on the unique value of human 
personality, it is unlikely that democracy will succeed unless thev are 
respected. All attempts to establish absolute values on any other than 
a religious base have failed—but religion is essentially a matter of 
faith rather than intellectual proof. But, however radical our views on 
property and politics, every community must devise a means of pro¬ 
tection of the fundamental human values. 

8 34. The Common Law Approach 
Finally, let us consider the attitude of the common law towards 
these questions of value. We cannot adopt the easy solution of saying 
that the actual law in force lays down all the standards that are to be 
applied and hence that such problems need not trouble us. For, while 
• r Op. cit. at 267. 
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of necessity there are many detailed ruies which adopt certain ideals, 
there are two means by which modern views may influence the law 
laid down by the past: firstly, where there is no authority, the court’s 
view of what is socially expedient will influence the law; and, secondly, 
many accepted rules lay down broad standards which are mere 
moulds that can be filled with changing contents. Thus public policy 
is ‘a principle of judicial legislation or interpretation founded on the 
current needs of the community’. 68 The standard of reasonableness is 
elastic enough to be adapted to present views. Yet in applying these 
principles and standards, the English doctrine is that the judge should 
apply not his own view, nor even that of philosophy, but the opinion 
of the average right-thinking member of the community. If the House 
of Lords interpreted public policy by Marxian standards, there would 
not only be surprise but a feeling that the proper bounds of the court 
had been exceeded. 69 

Hence while there has been some repetition of natural law learning 
in the English books, the English judge prefers to use more humble 
tests. Bracton, Coke, and Blackstone use the doctrine of natural law 
as a rhetorical figment, but do not incorporate it into their theories of 
law. 70 Nevertheless, English law was open to the same ethical influ¬ 
ence as were those systems that relied on natural law; but, where 
the continental lawyer would flourish a philosophy, the English jurist 
pins his faith to common sense, 71 natural justice, 72 reason, 73 con- 


•• Winfield, 42 Harv. L. R. 76 at 92. 

•• Stuart v. Bell , 11891] 2 Q.B. 341 at 350 ; In the Estate of Bohrmann, [1938] 
l All E.R. 271 at 279, per Langton J.; Fender v. St. John-Mildmay, [1938] A.C. 1 at 

38 et seq. . 

T0 Bracton copies Azo, but his theories of natural law are not incorporated into 
his theory of law—see Bracton and Azo. Selden Society, 33. Calvin’s Case (1610), 7 
Coke la and Day v. Savadge, Hobart 85 at 87, state that natural law is immutable. 
Sec also Bonham’s Case, 8 Rep. 107a at 114, for a trace of the view that even an act 
of Parliament cannot overturn natural law (but see Plucknett, Statutes and their 
Interpretation in the Fourteenth Century. 69-71). Blackstone, Commentaries, l. 38 
et seq., after saying that natural law is supreme, admits that Parliament is omni¬ 
potent (i 91). The most that can be said for any doctrine of fundamental law is that 
statutes which conflict with fundamental principles are strictly construed. 

T1 Cf du Parcq L.J. in Smith v. Harris. [1939] 3 All E.R. 960 at 967. In re Piracy 
lure Gentium [1934] A.C. 586 at 594. Lefroy has collected many instances of the use 
of such terms, 22 L.Q.R. (1906) 293: Mogul Steamship Co. y. McGregor (1889), 
23 Q.B.D. 598 at 620; Barker v. Herbert, [1911] 2 K.B. 633 at 644-5. Ratiocination is 
good, but common sense is necessary’: per Evatt J., R. v. Connare (1939), 61 C.L.R. 

59 ” a Dice°y, Conflict of Laws , Rule 79; R. v. Local\ Government Board ', [1914] 1 
K B 160 at 199-200; Moses v. Macferlan (1760), 2 Burr. 1005 at 1012, Mitford v. 
Mitjord, [1923] P. at 137; Valentini v. Canali (1890), 24 Q.B.D. 166; Dickason v. 

Edwards (1910), 10 C.L.R. 243 at 255. ... , ., 

'• The reasonable man of the law of tort: the doctrine that statutes should not, if 
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venience, 71 practical considerations, 75 public policy,™ or humanity. 77 
As Scrutton L.J. pithily observed: T am sure it is justice. It is probably 
the law for that reason.’ 78 

The whole conception of equity is, of course, akin to natural law, 
but the Chancellor postulated, not a philosophy, but rather an 
Englishman with a conscience slightly more sensitive than the aver¬ 
age. 79 Bentham’s hedonistic calculus fits in well with the practical 
approach of the common lawyer. He is not interested in ultimate 
metaphysics but in framing a utilitarian test which could be used to 
encourage law reform. 

The continental equivalent of public policy is the conception of 
ordre publique , but it is interesting to contrast the English doctrine 
of public policy with the theory of natural law, for that throws light 
on the true nature of each. Compared with continental doctrines, the 
rule of public policy is practical and conservative, related to concrete 
cases rather than to abstract theory. It has been developed by dealing 
with actual abuses as they arose—hence public policy is disabling 
rather than constructive: it frequently prohibits, but rarely creates. 
The conception is peculiarly English and smacks of the particular 
genius of the common law. There are few bold leaps of doctrine, but 
step by step the territory has been mapped out. The doctrine is not 
individualistic, for (in theory at least) it considers the interests of the 
community rather than that of the parties before the court. 81 ' But in 
fact there is no investigation to discover wherein the interests of the 
community lie, the effect of a particular contract being assumed as 


possible, be so interpreted as to lead to an unreasonable result: the frequent reliance 
on the ‘reason of the thing’. Rees v. Hughes, 11946] 1 K.B. 517 at 526. St. Germain 
in Doctor and Student points out that the common law tends to rely on reason 
where the continental lawyer would speak of ius naturule. Contrast the pessimism 
of Neratius that the reasons underlying a legal system should not be inquired into 
too closely, otherwise much of what is certain would collapse: cited Schulz, Prin¬ 
ciples of Roman Law , 98. 

74 Russell v. The Men of Devon (1788), 2 T.R. 667 ; Millar v. Taylor (1769), 4 Burr. 
230? at 2312; Townley Mill Co. v. Oldham Assessment Committee, 11936] 1 K.B. 
585 at 613. But where the rules are settled, the law cannot worry about ‘collateral 
inconvenience’: per Lord Sumner, Rodriguez v. Speyer Bros., [1919J A.C. 59 at 132. 

71 e.g. fear of a flood of litigation— Winterbottom v. Wright (1842), 10 M. & W. 
109 at 115. 

7(1 See the cases collected by Winfield, 42 Harv. L. R. (1928) 76. 

77 Bird v. Holbrook , 4 Bing. 628 at 643. 

71 Gardiner v. Heading, 11928] 2 K.B. 284 at 290. 

19 Equity is one of the most ambiguous terms of jurisprudence. See Austin, Juris¬ 
prudence, Lecture 33 ; Allen, Law in the Making, ch. v. 

10 ‘The law looks not to the probability of public mischief occurring in the par¬ 
ticular instance, but to the general tendency of the disposition’; per Lord Truro 
Egerton v. Brownlow (1853), 4 H.L.C. at 196. 
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self-evident, 81 and the application of the doctrine has sometimes been 
rather naive. 82 The doctrine of public policy cannot be set in opposi¬ 
tion to law (as was ius naturale ), for it is part and parcel of the com¬ 
mon law itself—it is respectable and respected. Nor could it be 
regarded as a universal or immutable body of rules, for the diversity 
of the heads of public policy is equalled only by the development of 
the rules under each head as circumstances changed. 83 Once corner¬ 
ing the market was regarded as ‘a most heinous offence’ 84 —now (if 
the operation be successful) it leads to universal admiration. 

The common law determination of the ends that the courts should 
follow has thus been a work of practical adaptation to what are con¬ 
ceived to be the needs of the community rather than a philosophic 
study. It is akin to the spirit of Pound’s analogy of social engineering 
—that the law should satisfy as many wants as possible with the least 
sacrifice. 85 But there can never be an exact correlation between the 
rules of law and the views of the average man. There are no precise 
methods of discovering what the community really thinks, 88 so we 
must trust the judge to be a typical representative of his day and 
generation. 87 Concerning many legal problems, we can hardly regard 
the average man as having any view at all. And occasionally the law 
has not hesitated to set a standard far higher than that actually ob¬ 
served. This method of the common law works well in times of quiet, 
but when there is rapid development the need for a deeper analysis is 
apparent. While jurisprudence may dispense with some of the jargon 
of the Continent, an appropriate dose of legal philosophy would 
stimulate the development of the subject. Even if we admit that 
philosophy has not yet evolved an acceptable scale of values, that 
its answers to the fundamental problems of jurisprudence are still 


41 If a restraint of irade is reasonable as between parties, it is usually assumed that 
it is in the public interest. 

* 2 Did anyone ever suppose that the penalizing of illegitimate children would have 
any real effect on the prospective sinner? 

* s ‘That unruly steed (public policy) now must be marked “aged” in the stud book ; 
but it gallops, nevertheless, with greater bounds than ever it did when the Common 
Law first ran it as a colt—Eastwood and Wortley, /. Soc. Public Teachers of Law 
(1938), 30. For modern examples see Beresjord v. Royal Insurance Co. Ltd., [19381 
A.C. 586: Fender v. St. John-Mildmay, [1938] A.C. 1. 

* 4 R. v. Waddington (1800), 1 East 143 at 155. 

44 Interpretations of Legal History, 152. 

44 Dickinson, 29 Col. L. R. 136: ‘In truth it may well be doubted whether there is 
anything that may be called a customary or social opinion as to the right and wrong 
of perhaps most of the questions decided under modern conditions by a law court.’ 
Cf. Hallett J. in Chant v. Read. [19391 2 KB. 346 at 357-8. 

47 Cf. Winfield, 54 L.Q.R. (1938) 155 and authorities there cited. 
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confused, yet at least a study of philosophy shows us the futility of a 
dogmatic or unconscious assumption of a view that has already been 
shown to be false. Duguit is not the only writer who was most meta¬ 
physical when he attempted to divorce his writing from philosophy 
and ethics. Ignorance of the contribution of the philosopher causes 
us to stumble when we might walk with reflected light—even if the 
rays are not very powerful, they are preferable to the darkness which 
else would be our lot. 

' Whatever be the problems of philosophy, the law must actually 
translate a set of values into working rules of law. Pound points out, 
in reply to those who argue that a measure of values cannot be 
achieved, that the law has been forced to evolve a working test of 
values without waiting for all theoretical difficulties to be solved.* 8 
In this evolution the law cannot but be influenced greatly by the 
philosophy of life which a community holds. 
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V 

LAW AS THE PROTECTION OF INTERESTS 

§ 35. The Problems of a Jurisprudence of Interests 

A great part of this work concentrates on the analytical approach. 
For convenience, the law creates certain pigeon-holes (labelled: prop- 
erty, contract, tort, and so on) in which it may file the rather untidy 
facts of life. In discussing these concepts, the treatment emphasizes 
the logical theory of law, though an attempt is made to off-set this 
by considering the function of these concepts in the life of today. 

It is possible to classify the law on an entirely different basis, using 
as a criterion the interests which law is intended to protect. There has 
been recently much writing on the ‘jurisprudence of interests’, 1 and it 
can hardly be ignored in any work which attempts to survey modern 
thought. Some of the writing is, however, confused because of a failure 
to state with precision the exact problem which is being discussed. 
Moreover, there has been too much rhetoric wasted in exaggerated 
claims of the originality of the ‘jurisprudence of interests’. There is 
a broad gulf between the fanatics who worship legal conceptions for 
their own sake, and those who believe in a free law where the judge 
relies merely on his intuitive common sense and is free of all authority. 
But the great majority of waiters and of lawyers fall between these two 
extremes. For stability there must be certain accepted conceptions and 
definite rules, and there must also be some flexibility. The real ques¬ 
tion is one of degree—how far should there be freedom to mould the 
rules to achieve the interests which society demands? Some modern 
writing proceeds on the hypothesis that the discovery that law exists 
to protect individual and social interests was vouchsafed to mankind 
only in the twentieth century. The barest knowledge of legal history, 
to say nothing of philosophy, suffices to show the fallacy of this 
assumption. 2 The real problem was well understood by the creative 
judges of the past. 

Moreover, the modem jurisprudence of interests is merely another 

1 See in general, Stone, Province and Function of Law, ch. xx. 

3 A balanced survey will be found in The Jurisprudence of Interests, trans. M. 
Schoch, which contains excerpts from the writings of M. Rumelin, P. Heck, P. Oert- 
mann, H. Stoll, J. Binder, and H. Isay. An excellent review is E. J. Cohn, 13 Mod. 
L. R. (1950) 117, who shows that this school sought to keep legal science free of 
ethical valuations and asks how we can have a jurisprudence of interests without a 
scale of fundamental values. 
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side of the theory of natural law—it is the attempt to examine the con¬ 
nexion between the law and the needs of man as a reasonable being. 
Why did the change in terminology take place? Firstly, there were 
those who thought that natural law was a confused term, as so many 
theories were placed under its head: secondly, natural law was identi¬ 
fied by many with Catholicism and immutable rules, whereas the new 
schools were often secular and relativist: finally, the jurisprudence of 
interests arose in opposition to the jurisprudence of conceptions. The 
latter was alleged to make law rigid and a plaything of logic: the much 
vaunted jurisprudence of interests was claimed as a functional study 
which placed law in its proper perspective as a means of protecting 
the interests of man and society. But it is important to realize that the 
jurisprudence of interests merely deals with the fundamental problems 
of natural law under a new set of terms. 

In any discussion of interests, the following points should be dis¬ 
tinguished: 

1. There lie hidden in the phrase, ‘the purpose of law’, two prob¬ 
lems that should be separated—firstly, what are the ends which law 
has achieved in the past and is achieving in the present—this is a 
question of fact, however difficult it may be to give a precise answer. 
Secondly, there is the question of the ends that law should pursue. In 
treating of legal history we must beware of thinking that law has 
developed as unconsciously as the flowers on the tree. Ihering has 
shown that will, conscious effort, and struggle precede the creation 
of many rules of law. 3 But it is an exaggeration to consider that man 
always has a logical reason for his action; we all frequently act first 
and think afterwards, not only when we jump to save our lives from 
a speeding car, but also when we create social customs. Even where a 
reasoned policy precedes the formation of a law or an institution, fre¬ 
quently the end achieved is different from that desired. 4 Again, it is 
superficial to simplify the problem and regard legal history as the 
evolution of one or even several Ideas (such as freedom), for the graph 
of history does not show us a steady rise but a confused series of 
curves both up and down. No one social or economic force, no single 
logical idea, will explain to us the evolution of law; for law is a resul¬ 
tant of all the forces that go to make up the life of the community. 
Hence at the most we can expect to lay down mere generalizations. 


* Der Zweck im Recht. 

4 Tourtoulon, Philosophy in the Development of Law, 32-3, 39. This is sometimes 
referred to as the doctrine of the heterogeneity of ends. 
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not immutable laws of history. Perhaps with further study it will be 
possible to show a greater measure of accuracy in the formulation of 
historical Jaws of legal development, but i>u day is as yet far distant. 
The happiest feature of modern thought is its tolerance and its scepti¬ 
cism; to realize the complexity of the problem is to be nearer a solu¬ 
tion than to falsify reality by premature simplification. 

Pound has attempted broad generalizations 5 —that in early times 
the object of law was mainly to keep the peace, and emphasis was 
laid on the rules whereby each was kept in his ordered place. With 
the arrival of an era of commercial expansion, the demand was for 
the greatest possible protection of liberty and self-assertion and for the 
removal of old restrictions. Finally, instead of emphasizing the free- 
do n of the human will, the law began to interfere in economic matters 
in order to protect the interests of the weaker elements of society. This 
view is more accurate than that of some neo-Hegelians who treat legal 
history as showing the increasing freedom accorded to the human will. 
The laws of most modem countries today show an increasing ten¬ 
dency to interfere with the will of individuals in order to protect what 
are deemed to be higher interests-—e g. the right of the labourer to 
decent conditions of employment. There is, in all countries, an in¬ 
creasing socialization of law—town and country planning shows in a 
dramatic way the destruction of individual rights in order to achieve 
an ordered development. 

2. What are the interests in a given country which are denied pro¬ 
tection and yet are backed by a real demand? This is a more dynamic 
study, although its ambit is still confined by the political and social 
opinion of the country in question. It is the attempt to discover what 
Kohler and Pound have called the ‘jural postulates’ of our time—those 
values which civilization demands should be protected by the legal 
system. Logically, once we speak of civilization we are introducing a 
moral concept, which must be based, consciously or unconsciously, on 
a theory of values. Hence, although attempts are made to keep this 
study of the ‘jural postulates’ on a factual basis, the attempt is rarely 
successful, as the writer’s picture of the ideal colours his actual read¬ 
ing of the facts. There is a good deal of ‘cryptic evaluation’ as Stone 
terms it. 6 Pound states, and we may well agree with him, that the inter¬ 
est in the individual life is the most important of all. This statement, 
however, really depends on a philosophy and not merely on the facts . 

5 Philosophy of Law, ch. ii; Harvard Legal Essays , 357. 

“ Op. cit. 363. 
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A survey of the actual interests demanded by society provides no basis 
for preferring one to another save that provided by the strength of 
popular opinion. Only on a basis of absolutes can we logically deter¬ 
mine the priority and the relationship of the various interests. Law 
that is in accord with the jural postulates of a particular country will 
not necessarily be good law—each community will obtain the kind 
of law it deserves. 

The Universal Declaration of Human Rights 7 is really an attempt 
to lay down the ‘jural postulates’ which the civilization of our day 
demands. The Preamble treats the Declaration ‘as a common standard 
of achievement for all peoples and all nations’ which States are under 
a duty to implement. A survey of the rules actually enforced by the 
various countries shows that the common denominator is very low: 
the Declaration is not a statement of the interests actually protected 
by particular nations but of the ideal values which the more sensitive 
nations demand. As a programme of political objectives and of legal 
reform, the document is valuable, but it cannot be regarded as throw¬ 
ing light on what interests are actually protected. 

3. What interests should the ideal legal system protect? This is a 
question of values, in which legal philosophy plays its part. It is essen¬ 
tially the problem of natural law, though other terminology may be 
used. But, however much we desire the help of philosophy, it is 
difficult to obtain. No agreed scale of values has ever been reached: 
indeed, it is only in religion that we can find a basis, and the truths of 
religion must be accepted by faith or intuition and not purely as the 
result of logical argument. 

The various doctrines as to what should be the end of law are nearly 
as numerous as the writers who touch on the topic. Few writers can 
avoid setting up an ideal end for the law. The analytical school un¬ 
consciously postulated an ideal of logical harmony; the historical 
school assumed that evolution was progress; even such a positivist 
as Duguit with his doctrine of social solidarity is really building on an 
ideal of co-operation for the highest purposes. It might be thought 
that the cynical realists were free of ethical drives, but through a great 
deal of their work runs a burning desire for legal reform. 8 The teleo¬ 
logical school make an irrefutable point when they argue that it is 
better to lay bare the presuppositions of our thought, and subject them 
to analysis, than to be governed by unconscious prejudices. In any 

7 An accessible source is 27 Can. B. R. (1949) 203. 

' M. J. Aronson, 4 (7mV. of Toronto L. J. (1941) 90 at 105. 
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developing legal system it is really impossible to consider laws en¬ 
tirely without ‘reference to their goodness or badness’. But the actual 
attempts to postulate an ideal end for la”' have not been very hap j_,y. 
Once men sought for self-evident principles or axioms from which the 
rules of law could be deduced, as are the theo r ems of geometry from 
Euclid s postulates. But the march of science has rendered us sceptical 
of self-evident propositions, and the story of natural law shows the 
danger of hastily drawing the ends of law from a superficial con¬ 
sideration of the demands of reason. The neo-Kantian uses the 
method of the a priori , but finds it difficult to relate his conclusions 
to the world of fact. Others base their view on religious faith. Neo- 
Hegelians often assume what they wish to prove. Morris Cohen con¬ 
cludes that, search where we will, we find either that the ideals set 
down are purely formal categories without any real content or that 
the writer merely assumes them as self-evident.® 

Hence relativism has become popular. Jurisprudence should study 
the ends of law, but treat them frankly as hypotheses instead of 
accepted truths. Gustav Radbruch’s work 10 has not received in 
England the attention it deserves. 11 He considers that legal philo¬ 
sophy should study legal values, but should not attempt to choose 
between them. The choice is not a matter of science but of conscience, 
hence tolerance is essential. 12 The antinomies cannot be resolved 
save by a practical compromise valid only for that time and place. 
Justice is one end of law, and it has for its object the adjustment of 
relations between men: law cannot ignore ethics which concentrates 
on the individual rather than society, and it is not always possible to 
reconcile justice for society with proper consideration for the indi¬ 
vidual: law must achieve finality, security, and order. The law of 
prescription, by barring even just claims after the lapse of a certain 
time, sacrifices ethics in the interests of order; we frequently see a 
conflict between the logical structure of the law and the needs of an 
individual case. To Radbruch one of the gravest errors of philosophy 
is to ignore this triangular battle between the ends of law. A conserva- 


• Reason and Nature, 419. ‘No ideal so far suggested is both formally necessary 
and materially adequate to determine definitely which of our actually conflicting 
interests should justly prevail.’ See also Le But du Droit (Inst. Int. de Phil, du Droit); 
Pound, Contemporary Juristic Theory, ch. iii. 

10 Lehrbuch der Rechtsphilosophie (3rd sd. 1932); Archives de phil. du droit 
(1934, 1-2), 105. Cf. Cardozo, Paradoxes of Legal Science. 4: ‘Nomos ... is the 
child of antinomies and is bom of them in travail.’ 

n Friedmann, Legal Theory (2nd ed.), 118. See now, The Legal Philosophies of 
Lask, Radbruch, and Dabin (trans. K. Wilk). 11 Ibid. 



106 LAW AS THE PROTECTION OF INTERESTS §35 
tive will tend to emphasize security, while justice is the cry of the 
radical, and the individual, thinking only of his own case, may advo¬ 
cate an ethical approach.' 1 This conflict can be solved only by the 
sovereign choice of each community, as it makes such practical adjust¬ 
ments as seem proper. Radbruch regards a purely theoretical attempt 
to solve the antinomy as leading only to false simplification. The law 
of a country is a tentative compromise between ideals that are logically 
irreconcilable. Relativism has been attacked as a ‘give-it-up’ philo¬ 
sophy, 11 but whatever its ultimate value, it is an interesting approach 
for jurisprudence; for even if the philosopher could prove the validity 
of a scale of values, that would not of itself influence actual legal sys¬ 
tems, save in so far as that scale of values was accepted by the ruling 
classes in each community. Moreover, many writers miss the distinc¬ 
tion between relativism as a method of jurisprudence and as an answer 
to the ultimate questions of existence.* 5 

Some, after struggling through the labyrinth, suggest that juris¬ 
prudence has nothing to gain from a philosophic study of the end 
of law. But, though the problem cannot be regarded as solved, at 
least philosophy lays bare the issues and saves us from the dogmatism 
of ignorance. 

In attempting to answer even the simplest of the problems relating 
to the protection of interests, the following difficulties emerge: 

(a) Frequently the law (whether statute or precedent) does not 
specifically deal with the question of the interests which a particular 
rule is designed to protect and hence it may be a matter of dispute 
what interest a particular rule of law in fact protects. Hence the same 
rule may be classified by various writers under different heads. Instead 
of broad generalizations, we need microscopic analysis and research. 

( b ) Even where there is a deliberate policy behind the enactment of 
a statute, sometimes the actual result is the reverse of that intended. 
This illustrates the importance of studying the actual effects of law, as 
well as its formulation in the books: some statutes miss their intended 
effect because a convenient means of evasion is found. A converse to 
this doctrine is the deliberate manipulation of an old rule, designed 
to protect one interest, into the means of protecting another recog- 


,s See W. Sauer in Rec. Lambert, iii. 34; G. Burdeau, Archives de phil. du droit 
(1939, 1-2), 48, 49. 

14 Pound, Contemporary Juristic Theory, ch. ii. See also P. A. Sorokin, The Crisis 
of our Age, ch. iv. 

In his later writing, Radbruch emphasizes the need for a theory of minimum 
absolutes. 
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nized at a later date. Partly this is done by the use of fictions—it repre¬ 
sents economy of effort to adapt an old rule rather than to create a new 
one. Thus many personal interests were protected by creating a ficti¬ 
tious tinge of property in order that an established doctrine might be 
used. Moreover, a legal rule may remain unchanged in form, yet its 
social function may become entirely different. 16 

(c) The real problem is one of compromise. ‘Unfortunately, the 
struggle for the rights of man consists of a struggle between the rights 
of man.’ 17 Law does not create these interests—they exist already and 
the function of the law is to effect a delicate compromise between 
them. Hence particular rules frequently do not protect one interest, 
but rather determine the boundary between two clashing interests. It 
is easy to lay down a scale of absolutes—freedom of religion, freedom 
of speech, freedom of association: the real difficulty is that of tech¬ 
nique , the working out of effective rules which will provide reasonable 
protection for each without endangering the others. When a particular 
religious sect attacks the State, or refuses to salute the flag, when does 
religious freedom cease and the interest of social security begin to 
operate? Freedom of property is a right to which many subscribe, but 
if laid down as an absolute right, it may stultify social progress. Hence 
an abstract bill of rights or table of interests cannof afford much direct 
help to the judiciary in their work from day to day. A broad objective 
may be provided but life is too complex to be adequately covered by 
abstract generalizations. 16 

There is a danger, moreover, in concentrating too much on abstract 
formulation—the real essential for society is to create a public opinion 
that will protect rights. It is well known that in England there is no 
higher law—no constitutional bill of rights—yet the temper of public 
opinion is such that minorities are well protected. On the other hand 

‘most nations would doubtless subscribe, as they did at San Francisco, to 
the generalities of human rights on paper. Indeed almost every dictator¬ 
ship has done so. The most absolute of the South American governments 
have operated under constitutions with bills of right modeled after that 
of the United States.... If such examples appear to Americans to reflect 
only perverse foreign practices, it is sobering to recall that under our own 

“ K. Renner, The Institutions of Private Law and their Social Functions (trans. 
O. Kahn-Freund). 

17 Bienenfeld, Rediscovery of Justice, 68. , . . 

" This is recognized by the Universal Declaration of Human Rights Art. 29 wnich 
emphasizes that everyone has duties to the community and that due recognition of 
the rights and freedom of others is essential. 
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Bill of Rights we protected slavery for three-quarters of a century and still 
protect racial segregation 

Thus one of Pound’s statements is that ‘in civilised society men must 
be able to assume that they may control for beneficial purposes what 
they have discovered and appropriated to their own use, what they 
have created by their own labour and what they have acquired in the 
existing social and economic order’. 20 This is a statement of the inter¬ 
est in security of property, but the formulation shows the inherent 
difficulty of any generalization. Discovery can hardly give absolute 
rights, and even appropriation may need to be regulated. Again in 
modern society it is difficult, save in the simplest cases, to know what 
is created by a man’s own labour, for economic arrangements are so 
complex. 

(d) As Friedmann points out, 21 any such classification of interests is 
in the nature of a catalogue to which additions and changes have con¬ 
stantly to be made. The view of the function of the State has changed 
greatly, since Salmond originally described it as the administration of 
justice and the waging of war. The individualistic theories of natural 
law have been greatly modified. A survey of interests becomes quickly 
‘dated’. The postulates which Pound laid down in 1919 have ceased 
to represent the demands of today and in 1942 Pound modified his 
earlier formulation. 22 

Clearly, as not all interests can be satisfied, we must make a choice. 
Pound suggests that in making this choice we must adopt a solution 
which will do least injury to the scheme of interests as a whole. This 
tacitly raises the whole question of values again. 23 It is inconceivable 
that any machinery for sampling popular opinion could afford solu¬ 
tions of difficult cases—moreover, the law refuses to admit that it is 
a mere reflex of the actual behaviour of the community. The law 
admits that its standards cannot be too far removed from those of the 
community, but law attempts to lay down what men ought to do—not 
what the majority actually do. 

To repeat, the jurisprudence of interests raises the same problem as 
does natural law. Are there any ideal values which can guide the law 
in its evolution and furnish assistance in the task of choosing the inter- 

11 R. N. Baldwin, 243 Annals of the Amer. Academy of Political &. Social Science 
(1946), 134. 

*• Outlines of Lectures on Jurisprudence (4th ed.), 108. 

11 Legal Theory, (2nd ed.), 232. 

** Stone, op. cit. 367-8. 

l * Ibid. 364. 
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ests which are to be protected and the extent of that protection? This 
problem can be solved by the community only In the light of the par¬ 
ticular philosophy which it adopts. Every jurist or judge has his 
natural law theory—the only difference is that some deliberately *et 
it out and others hold it unconsciously. All individual life proceeds 
on a choice of values and so must the community. We cannot wait till 
philosophy solves its problems—urgent problems demand an imme¬ 
diate answer. The orthodox natural law theory based its absolutes on 
the revealed truths of religion. If we attempt to secularize jurispru¬ 
dence, where can we find an agreed basis of values? 

If the writer must make his own confession of values, of the inter¬ 
ests which law should protect, he would start from the intrinsic worth 
of the human personality. The various ideologies provide little real 
assistance. Individualism places the liberty of man at the centre of the 
theory, but at the cost of ignoring economic realities—moreover, it 
encourages a ruthlessness towards the weak which may strengthen 
society by leading to their extinction but which can hardly be tolerated 
by anyone with a respect for human personality. Various theories of 
collectivism rightly place in the hands of the community itself the con¬ 
trol of the most important economic forces, but this is frequently 
allied with the practice of treating the common man as a cipher who 
cannot be trusted to decide anything for himself. The question is one 
of tentative compromise rather than academic theory. The human 
mind is illogical. In Australia, it has been almost an axiom that tram¬ 
ways, railways, telephones, and electricity supply companies should 
be under public control. The question of gas still raises controversy 
and when nationalization of banking was suggested it assumed the 
importance of a major political issue. 

It may be doubted whether any philosophy will ever solve the prob¬ 
lem of the ethical relationship of the individual to the community. If 
we treat the individual personality as an end in itself, we must also 
admit that it is only in society that the true development of personality 
can be achieved. But how far may society go in sacrificing the indi¬ 
vidual in order to secure what are deemed social ends? How far can 
the interest of one be sacrificed to the interest of the many? The mysti¬ 
cism of Hegelianism provides too easy a justification of tyranny, for 
it regards the State as a moral end in itself in which the individual is 
submerged. 

Too much of the discussion of these issues has concentrated on the 
economic aspect of property. Clearly, one landowner cannot be allowed 
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to prevent a plan for the development of a city. Any ultimate philo¬ 
sophy of values must place the property interest in its proper place. 
Some power to enjoy property is essential to the proper development 
of human personality, but philosophy should adopt a functional theory 
which judges the institutions of a particular community by the part 
they play in assisting the common man to achieve fruition. But the 
spiritual values raise more delicate issues. How far may the com¬ 
munity use force against one who conscientiously holds a religious 
view which that community finds inconvenient or even subversive? 

Bentham would have tested every institution by asking whether it 
led to the greatest happiness of the greatest number. Philosophically 
it is easy to criticize this theory, with its emphasis on pleasure. 24 From 
the point of view of the individual, the greatest happiness is often 
achieved by ignoring ‘pleasure’ and losing self in the service of a great 
task. But as a working tool, Bentham’s test has still great use if we 
reword it. Every law should be examined functionally to see if in the 
main it will assist in the development of the potentiality of the per¬ 
sonality of the common man. Society must make its choice on an 
empirical basis: it cannot foresee the exact results of any reform but 
the ultimate justification for a particular society or state is in the 
quality—moral, intellectual, and personal—of the men it produces. 
Quality can be obtained only by some measure of diversity—educa¬ 
tion which produces ‘factory-made minds’ leads only to mediocrity. 

What interests of the common man need protection, if this end is to 
be achieved? 

Public , Social, and Private Interests 

Pound 25 classifies interests under three main heads: individual, 
public, and social. 

‘Individual interests are claims or demands or desires involved imme¬ 
diately in the individual life and asserted in title of that life. Public inter¬ 
ests are claims or demands or desires involved in life in a politically 
organised society and asserted in title of that organisation. They are com¬ 
monly treated as the claims of a politically organised society thought of 
as a legal entity. Social interests are claims or demands or desires involved 
in social life in civilised society and asserted in title of that life. It is not 
uncommon to treat them as the claims of the whole social group as such.’ 

A. J. Ayer, Jeremy Bentham and the Law (ed. Keeton and Schwarzenberger), 

25 ‘A Survey of Social Interests’, 57 Harv. L. R. (1943) 1. For a discussion of 
Pound’s views see E. W. Patterson in Interpretations of Modern Leeal Philosophies 
(cd. Sayre), 558. K 
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But Pound immediately points out that one cannot force every 
demand into one pigeon-hole—the same interest may be regarded 
from many angles. There is a public interest in preventing disorder, 
but the protection of the citizen is also an important individual inter¬ 
est. The learned writer emphasizes that when we wish to justify the 
triumph of one interest over another, there is a temptation to label 
one interest ‘social’ and the other ‘individual’ and then to claim that 
the interest of society is paramount. There is a strong temptation to 
adopt this attitude in time of war—the social interest in security 
naturally dwarfs all others. Society has an interest in the welfare of 
each individual—if we push this view far enough then most indi¬ 
vidual interests become social interests. Conversely the individual has 
an interest in the proper functioning of the society in which he lives. 
A minimum subsistence level for citizens is an important individual 
interest, but both Pound and Stone classify it under social interests. 

Stone 26 rejects the division of public interests on the ground that 
they are really a particular form of social interests. Indeed, this is 
partly recognized by Pound in so far as he classes the security of poli¬ 
tical institutions as a social interest. 

The correct view is that logically no exact division can be drawn at 
all between social and private interests. This becomes clear when any 
attempt is made to distribute the various interests under these two 
heads. In fact in many catalogues we see that the same interest is 
classified twice, though this is partially concealed by the use of differ¬ 
ent terminology. 

There is no point in prolonging a discussion of methods of classifi¬ 
cation. What is important is the realization that one rule of law may 
protect many interests and that a single interest may require many 
rules for its protection. Indeed, on the basis of an interest such as that 
of free association, it would be possible to give almost a whole course 
on English law. Association raises the problem of corporate person¬ 
ality and of clubs. Arising out of the latter, we may discuss the trust, 
co-ownership, agency, contract, tort—all are used in the attempt to 
protect the rights of the association. It would be possible to teach the 
law on a basis of interests—to look at it functionally instead of analy¬ 
tically. 

The short survey of interests which follows is not meant to be com¬ 
plete but only to indicate the complexity of the rules which may be 
necessary to protect a particular interest and the antinomies which 

24 Province and Function of Law, 491. 
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law must daily face in solving practical problems. A broad sweep 
provides the background for the analytical survey of the law, but 
abstract theories are good servants though bad masters. In Russell v. 
Russell* 7 a majority of the House of Lords held that a husband could 
not give evidence of non-access, as public policy protected the legiti¬ 
macy of the child. If this rule were confined to cases in which legiti¬ 
macy was directly in issue, there would be much to be said for it—but 
the rule was laid down in so wide a fashion that it upset the practice 
of the Divorce Court, created difficulties in criminal cases, and led to 
hair-splitting distinctions. The results of the rule have been criticized 
throughout the Empire 28 and it has been formally abolished in 
England, 29 New Zealand, 30 South Australia, 31 and Western Australia. 
So-called protection of social interests may be productive of great 
individual injustice. 

Table of Interests 

Social Interests 

1. The efficient working of the legal order. 

2. National security. 

3. The economic prosperity of society. 

4. The protection of religious, moral, humanitarian, and intellec¬ 
tual values. 

5. Health and racial integrity. 

Private Interests 

1. Personal Interests. 

2. Family Interests. 

3. Economic Interests. 

4. Political Interests. 

Natural Law and Public Policy as Measures of Interests 
The older theories of natural law were the traditional defenders of 
individualism, e.g. the doctrine of natural rights. 32 But there is no 
reason why the theory of natural law should be confined in this way. 
Indeed, the modern theories emphasize that natural law is a yard-stick 
of the validity of all possible interests. In the same way it is impossible 

JT [1924] A.C. 687. 

” For a Canadian criticism see 23 Can. B. R. (1945) 536. 
a * Law Reform (Misc. Prov.) Act, 1949, 12 & 13 Geo. 6 c. 100. 

*® 22 N.Z.LJ. (1946) 1 ; Evidence Amendment Act, 1945. 

,l Matrimonial Causes Act 1929-36, § 40. 

” Supra, § 32. 



§35 PROBLEMS OF A JURISPRUDENCE OF INTERESTS 113 
to regard public policy as protecting only one interest, or one type of 
interests. In some formu’ations of the dc trine it is emphasized that 
public policy does not consider the equities as between the individuals 
before the court, but the general tendency of the particular transaction 
in question. But it would not be correct to say that pub'ic policy 
ignored individual interests. However, the doctrine of public policy 
is rather naive and it has never been fully worked out so as to be an 
effect’ 1 'a protection of social interests. Where the law comes into con¬ 
tact with economic theories, the result is not altogether happy. No 
evidence is given of what is in accord with public policy-—this is left 
(in spite of some judicial doubts as to capacity) 33 to be decided bv 
the judge on his knowledge of the world. The result of this is that the 
development of the doctrine has been rather haphazard as it has 
depended, firstly, on the accidents of litigation and, secondly, on 
the views of the judges before whom the problem arose. Especially in 
relation to economic problems, the law has failed to develop a con¬ 
sistent and realist theory. 34 Moreover, public policy has an essentially 
negative function—in the main it destroys certain types of agreements 
and transactions: only rarely can it be used to create a positive pro¬ 
tection of interests. 35 Natural law may claim to be the measure of all 
interests: public policy is only one of many doctrines used by the com¬ 
mon law for the protection of particular interests. 

The doctrine of public policy has suffered surprising changes in 
popularity and we cannot always connect these with changes in the 
attitude to individualism. In 1853, at a time when individualism was 
rampant, it is not surprising to see that the doctrine survived only by 
a narrow majority: 36 but today when collectivism is in the ascendant 
there is a tendency to hold that creative power is lost. The reference to 
the ‘unruly horse’ 37 is now classical and Winfield has introduced a new 
metaphor by describing public policy as a football, which suffers the 
ill fate of being kicked by everybody, although it is essential to the 
game. 38 

How far is the doctrine of public policy still creative, so that it can 
become a guardian of new interests? Maugham J. 39 (as he then was) 

** e.g. Best C.J., Richardson v. Mellish (1824), 2 Bing. 229 at 242: Mogul Steam¬ 
ship Co. v. McGregor, Gow & Co., [1892] A.C. 25 at 45. 

34 Pollock, Genius of the Common Law , 94; A. L. Haslam, Law Relating to Trade 
Combinations, 198, 201. 

35 Cf. Friedmann, Legal Theory (2nd ed.) 297. 

34 Egerton v. Brownlow (1853), 4 H.L.C. 1. 

37 per Burrough J., Richardson v. Mellish (1824), 2 Bing. 229 at 252. 

31 54 L.Q.R. (1938) 155. . ” In re Hyde, [1932] 1 Ch. 95 a‘. 99. 
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expressed unwillingness to extend its ambit and Lords Halsbury *" and 
Wright 1 ' doubt the power to create new heads of public policy. Lord 
Thankerton states epigrammatically that the court should expound 
and not expand public policy. 42 Another form of the same problem is 
the question of the relation of the doctrine of precedent to decisions on 
public policy. This question did not become of practical importance 
till the end of the nineteenth century, when the doctrine of precedent 
became finally fixed. Lord Wright states that ‘public policy like any 
other branch of the common law is governed by the judicial use 
ci precedents’. 41 On the other hand, Lord Watson considers that 
decision:* on public policy cannot possess the same binding authority 
as decisions based on purely legal principles. 44 If we adopt this view 
too literally, public policy could protect only the interests recognized 
in the past. However, it is clear that the most strongly marked feature 
of the doctrine is the variability of its application. The attitude to 
restraint of trade, marriage, and illegitimate children has completely 
changed within a century, and is reflected in the decisions of the courts. 

A reconciliation can be sought only by using Lord Haldane’s analy¬ 
sis 15 which points out that some doctrines based on public policy 
have crystallized into detailed rules while others have not, but have 
remained in the terms of a broad principle. 

In truth it is artificial to speak of ‘heads’ of public policy, as if they 
were unalterably fixed by statute. A glance at the views of public 
policy taken by learned writers illustrates that it is impossible to con¬ 
fine the luxuriant growth within the terms of any rigid classification. 

It is almost academic to ask whether the court can create a new head 
of public policy, for the statements in the cases are so broad that 
authority could be found for almost anything legitimately desired. 
Between the creation of a new ‘head’ and the application of an old 
rule to new circumstances, it is impossible to draw any definite line. 
The case of Neville v. Dominion of Canada News Co. 46 at least shows 
flexibility. There was no previous authority which laid down that it 
was against public policy for a newspaper to accept money in return 
for a promise that it w'ould not comment on the transactions of a 
particular person. As Stone points out, this question really raises that 

4,1 Janson v. Driefontein Consolidated Mines Ltd., (1902] A.C. 484 at 491. 

" Fender v. St. John-Mildmay, [1938J A.C. 1 at 40. 

4J Same case at 23. 

11 Same case at 39. 

4 ‘ Nordenjelt v. Maxim-N ordenfelt , [1894] A.C. 535 at 553. 

4 ’’ Rodriguez v. Speyer Bros., [1919] 59 at 81. 

46 [1915] 3 K.B. 556 
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of the creative power of the judicial process in general , 47 and it is too 
dogmatic to assert that public policy can never be developed to pro¬ 
tect new interests. 


§ 36. Social Interests 
1. The Efficient Working of the Legal Order 
This social interest lies at the basis of all others, in the sense that 
if order be lacking, then other interests cannot be realized. The repres¬ 
sion of violence and self-help is an obvious necessity. The picture of 
international law shows the dangers of a party being a judge in his 
own cause and then taking action to secure rights by force. Whatever 
the philosophy of a particular community, this is an interest that must 
be achieved. 

What is required under this head is a legal order which distributes 
power in such a way that the machinery can operate effectively and at 
the same time win the active support of public opinion. It is a waste 
of social effort to have a government the real foundation of which is 
brute force rather than consent. Here constitutional and administra¬ 
tive law play their part in distributing power and the rules of criminal 
law preserve order and respect for certain values. 

The dilemma which every society must face is (hat between the 
creation of an omnipotent Parliament, which has effective powers of 
action in times of crisis but which may sweep away fundamental 
liberties overnight, and the establishment of a higher law beyond the 
reach of Parliament—a proceeding which may prevent real progress 
or effective action in times of emergency. Those who live in a federa¬ 
tion realize the difficulties created by a division of powers and by a 
constitution which, although capable of amendment in theory, is 
almost incapable of amendment in fact. The conflict between the two 
theories of law as power and as a means of curbing power is ever 
present. The solution of the problem cannot be found in abstract 
theory. Constitutions are created to suit the particular conditions of a 
country and cannot easily be transported to an alien environment. 
Indeed, the success of democracy depends on the intangible factors 
rather than on the theoretical rules. This is shown by the difficulties 
that have arisen in transplanting the English system of responsible 
government to alien fields. The secret of the English success lies not 
in the method, but rather in the temper of public opinion. 

The existence of an efficient system for the administration of justice, 

47 The Province and Function of Law , 500-1. 
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impartial judges, and an effective system of enforcement—these are 
qualities the importance of which is clear. But it was too often for¬ 
gotten that no legal order can function satisfactorily unless access to 
the courts is open to the citizens. The great difficulty in modem times 
is the cost of litigation. Schemes of legal aid exist in many countries, 
but in most cases the ‘means test* provided is too harsh. The Poor 
Prisoners Defence Act, 1930, provided a good basis so far as the 
criminal law is concerned, and in civil cases the Report of the Rush- 
cliffe Committee 48 led to the introduction of legislation in 1949 4 * 
which greatly increased the scope of legal aid. 

Another suggested reform is nationalization of the legal profession. 
Many argue that if nationalization of medicine is essential for the pro¬ 
vision of a proper health service to the community, nationalization of 
the legal profession is necessary for the provision of an adequate ser¬ 
vice of legal aid. One obvious difficulty is that part of the work of the 
legal profession is to protect the citizen against the government, and 
security is diminished if the weapon of protection is entirely under 
state control. Another difficulty is that much of the expense in some 
lawsuits is the preliminary investigation and collection of evidence. 
Is a foreign corporation to be a person entitled to legal aid? In Russia 
the legal profession is organized through a collegium —a body which 
receives the fees of advocates and allocates to each a monthly salary. 
It is difficult to find expert evidence as to how the system works. The 
advocate is under a duty to defend any criminal case without fee when 
appointed by the court or by the executive of the college of advocates, 
and he must participate in the work of free legal aid. 

2. National Security 

This interest concerns the relationship of a state with other states. 
All ideologies recognize the right of the State to protect itself, though 
theories may differ as to how that protection can best be achieved. 
Firstly, there is the predominant interest in maintaining peace, so far 
as is compatible with national honour and self-preservation. This is 
largely a political question, but there are rules of law directed to this 
end. The criminal law punishes certain acts which are likely to lead 
to ill-feeling between states, e.g. violation of the privileges of an 
ambassador; interferences in hostilities against a friendly power; a 
libel on a foreign power. Lord Mansfield once roundly said that ‘no 

41 Cmd. 6641, 1945: E. J. Cohn, 9 Mod. L. R. (1946) 58. 

4 * Legal Aid and Advice Act, 1949, 12 & 13 Geo. 6, c. 51: Viscount Jowitt, 24 
N.Y. Vniv.L.Q.R. (1949)757. 
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country ever takes notice of the revenue laws of another’, 50 but in 
modem times an English agreement to smuggle whisky into the 
United States was held illegal as a matter of public policy based on 
international comity—otherwise a friendly government would have 
had just cause for complaint. 51 A fortiori any agreement which con¬ 
templates hostilities against a friendly power is unlawful 52 

While it is not quite true to say that international law is part of the 
law of England, there is, nevertheless, a presumption that statutes 
should be interpreted, as far as possible, so as not to conflict with the 
rules of international law. 53 

Secondly, there is the interest in defence. The criminal law strikes 
at those who incite to public mutiny, disclose official secrets, or trade 
with the enemy. Modern ‘total warfare’ shows that there are prac¬ 
tically no limits to the detailed regulation necessary to fit a com¬ 
munity either for defence or offence. The invention of the aeroplane, 
equipped with the modern atom bomb, means that hostilities cannot 
be confined to any ‘front line’ and almost every activity of the popula¬ 
tion must be subordinated to the imperative need of self-preservation. 
National defence is, therefore, an interest which, of necessity, must 
in time of war be placed above many interests which are highly valued 
in time of peace. The conflict of ends is here obvious. To survive, the 
community must often sacrifice what in happier times would be 
regarded as its raison d'etre . M 

3. The Economic Prosperity of Society 

The social interest (as does the individual) demands a society that 
is economically prosperous. This requires some security with regard 
to property, acquisitions, and transactions. 55 In other words the law 
of property and contract must function satisfactorily or else the real 
basis of economic life is absent. This does not necessarily mean that 
there must be capitalism and private property, but only that the legal 
order must provide a basis on which man can plan with relative 
security. 

The theory of economic determinism suggests that legal theories 
are merely a reflection of the economic base on which the life of the 

50 Holman v. Johnson (1775), 1 Cowp. 341 at 343. 

41 Foster v. Driscoll, [1929J I K.B. 470 at 510. 

42 De Wiitz v. Hendricks (1824), 2 Bing. 314. 

44 Zachariassen v. The Commonwealth (19P), 24 C.L.R. 166. 

44 This is well illustrated by Liversidge v. Anderson, [1942] A.C. 206, where there 
was vigorous dissent. 

44 Stone, op. cit. 561. 
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community is built. This is an exaggerated view, but rejection of early 
crudities should not blind us to the great influence of these economic 
forces, and in a section concerned with the human interests pro¬ 
tected by law, the economic philosophy held by a particular com¬ 
munity is all-important. Russia protects interests very different from 
those of the capitalist world, and even if we take the history of 
England, there is a broad gulf between the laissez-faire of last century 
and the increasing national planning of today. The slave-owner, the 
landholder, the great industrialist, and now, finally, the working man, 
have each in turn sought to control the means by which law is created, 
and we can understand the reason for the laws of any particular epoch 
only by discovering what the controlling class thought all-important. 
The conflict today is between those who value the protection of 
property and individual freedom and those who would sacrifice both 
to the extent made necessary by the demand of the economically 
weaker classes for an assured protection in the present chaotic eco¬ 
nomic state of the world. 

But it is not only in the creation of statute law that the philosophy 
of a community declares itself. In filling the gaps left by precedent, 
the judge will draw on those views which he considers arc vital to 
the welfare of the community. English public policy shows a sur¬ 
prising swing from the individualism of last century. The courts in 
the past sometimes eviscerated statutes introducing new social experi¬ 
ments by arguing that it was a presumption of interpretation that the 
statute was not to be taken as interfering with vested rights of property 
save by clear words to that effect. But Parliament has so often inter¬ 
fered with vested rights that this presumption is losing much of its 
force. No one today could accuse the English courts of misunder¬ 
standing the great social experiments now being carried out. There 
is a real willingness to interpret the statute in the light of its social 
purpose.™ 

The task of the State is the development and conservation of natural 
resources. This is seen most clearly in an older civilization when the 
stress of war requires effective planning, determination of priorities, 
and economical uses of the resources that exist, and in new countries 
where either the task of development is beyond the means of indi¬ 
viduals or the State wishes to keep the necessary capital investments 
under public control. Typical problems in an agricultural country are 

86 D. Lloyd, Current Legal Problems, 1948, 89, 101. It was not always so: cf. 
Jennings, 1 Mod. L. R. (1937) 111. 
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the control of stock diseases, the eradication of pests and noxious 
weeds, the provision of irrigation, the reticulation of electrical power 
to the farms, and the prevention of erosion. To achieve these ends, 
great interference with the liberty of the h -dividual landowner is neces¬ 
sary. Private property is no longer regarded as sacrosanct and the 
demands of town and country planning provide other illustrations of 
the disappearance of the right of the owner to do as he will with his 
own. ‘It might even be said that it is almost a punishment to be a land- 
owner. The pendulum has possibly swung too far in the interests of 
the community.’'’ 7 Thus writes one critic of the Town and Country 
Planning Act, 1947, although the writer admits that some degree of 
planning is essential, in a country as congested as England, 58 for the 
proper development of economic resources. 

‘7 he British people, almost without knowing it, are embarking upon one 
of the greatest experiments in the social control of their environment ever 
attempted by a free society. In the process they are putting old individual 
liberties in trust for the common good. The citizen surrenders his freedom 
to obstruct other people in the hope of gaining greater freedom from 
obstruction by other people, and he will judge the outcome by the degree 
to which his freedom in worthwhile matters is in fact enlarged.’ 59 

Similarly, in the industrial sphere, freedom of contract is increas¬ 
ingly subject to restraint. Hours, wages, conditions of labour, and 
annual leave are increasingly controlled by law— laissez-faire is no 
longer the guiding principle. No society can be economically pros¬ 
perous, if the warfare between labour and capital is carried too far— 
hence the attempt to reduce this field to a ‘new province of law and 
order’ by the provision of wages boards, arbitration courts, and con¬ 
ciliation procedures. Moreover, it is increasingly recognized that 
depressed working classes are not a factor in prosperity. 

The economic prosperity of society is often deemed to demand the 
control of certain utilities by the State. There are various reasons for 
this: (a) some services can be adequately carried on only if there is a 
monopoly (e.g. the telephone), and such a monopoly should be subject 
to public control; (/>) in some cases the development of the State may 
demand the extension of a railway or the installation of hydro-electric 

57 R. C. FitzGerald, 11 Mod. L. R. (1948) 411-12. 

a * There arc 766 persons to the square mile, whereas Germany and Italy have less 
than half that number, France a quarter, the United States has only 43, and Australia 
2-43. 

5 * The Times. 1 July 1948, leading article, cited with approval by R. C. I itz- 
Gerald, 11 Mod. L. R. (1948) 428. 
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plants which, though essential for national development, will not pro¬ 
duce an economic return for generations—hence it is the State rather 
than the private investor which should be called on to meet the cost; 
(c) in other cases national security may demand the development of a 
particular industry which will be economically wasteful in peace-time, 
but essential in time of war. 

The public corporation has now become a common feature of 
modern political life—it provides an interesting compromise between 
the need for independence from political pressure in the conduct of a 
utility and the need for ultimate control in the interest of the com¬ 
munity. 60 

4. The Protection of Religious, Moral, Humanitarian, and Intellectual 
Values 

Here we enter upon one of the most controversial fields—the atti¬ 
tude towards life of Athens and Sparta produced differing civiliza¬ 
tions. The philosophy of a community will determine its laws, but if 
wisdom be present, it will be recognized that law is a very inefficient 
weapon to secure certain ethical ends. 

The relationship between Church and State has varied at different 
times in each country. Religion is essentially concerned with the mind 
and character, with worship of a Creator. Law is concerned with 
external conduct, for it knows well that no statute can force a man to 
love his neighbour as himself or prevent him from coveting his neigh¬ 
bour’s wealth. The value of religious observances depends on the will¬ 
ing participation of those who engage in them and the crude weapon 
of legal compulsion can do no more than secure external compliance. 
Tolerance is increasing, and most modern states penalize a religious 
sect only if it encourages conduct which is detrimental to the com¬ 
munity life. The change in approach may be illustrated by the law of 
blasphemy. Once such conduct was punished as an offence against 
religion; today the most determined attacks on Christianity are not 
illegal, provided the tone of the discussion is not such as to be likely 
to provoke a breach of the peace. 61 Thus a rule which was once based 
on a desire to protect religious interests is continued in order to pre¬ 
serve order. 

80 Many features of the public corporation were first made clear by Australian 
experience in the running of state railways and electricity commissions. In a young 
country, such undertakings are frequently ‘nationalized’ from their inception: 
Friedmann, 10 Mod. L. R. (1947) 233. 

81 Bowman v. Secular Society Ltd., (1917] A.C. 406. 
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The rules relating to the protection of the institution of marriage 
and the discouragement of immorality really fall under this head, 
although they are here considered under ‘family interests*. 62 Lord 
Mansfield is reported to have said that ‘the law of England prohibits 
everything which is contra bonos mores'* 3 This statement is neither 
true, nor is it desirable that it should be true. The common law has 
been rightly cautious in creating rules designed merely to protect 
moral interests, for such attempts often defeat the ends which they 
were designed to attain. 64 The law adopts three different attitudes to 
moral or ethical rules: firstly, the rule may be so vital that breach of 
it is made a criminal offence; secondly, the law may not make the act 
criminal, but may discourage it by any means short of this; thirdly, it 
may regard the rule as pertaining only to ethics and as not concerning 
a matter in which the law should be directly interested. The first and 
third of these approaches explain themselves. The second is illustrated 
by the maxim ex dolo malo non oritur actio ; 65 the law may refuse to 
punish immorality, but may regard as void bargains arising out of this 
consideration. 

Humanitarian interests are protected by various rules of the 
criminal law—e.g. the prohibition of slave-trading, cruelty to children 
or animals. It is the duty of the master of a ship to take reasonable 
steps to save life after a collision at sea. The difficulty of classifying 
interests, to which reference has already been made, is shown by tb.e 
fact that a large proportion of human interests could be placed under 
the heading of humanitarianism. The possession of economic security 
and reasonable means of livelihood is pursued largely for the humani¬ 
tarian reason of preventing want and suffering. 

The social need for education is recognized from the very beginning 
of the community. The initiation of an Australian aborigine into the 
rites of his tribe is merely the attempt to mould him into a product that 
will be satisfactory to his community. The attempt to make all the 
population literate is a relatively late development. In education, there 
is always a conflict between the pursuit of learning as such and the 
demands of practical training. The natural bias towards the practical 
in those who have to make their own way in the world is reinforced 
today by the need, in the interests of national survival, to create a 

43 Infra, § 37. 

•’ Jones v. Randall (1774), 1 Cowp. 37 at 39. 

• 4 ‘It is not for this court to set itself up as a general censor morum '; per Latham 
C.J., The King v. Connare (1939), 61 C.L.R. 596 at 609. 

48 Alexander v. Rayson, [1936] 1 K.B. 169, 



122 LAW AS THE PROTECTION OF INTERESTS §36 

body of research workers and technical assistants for the purpose of 
producing new weapons of offence and defence. In some of the newer 
countries, particularly, this is tending to upset a proper balance of 
university training. The excessive concentration of the twentieth 
century on science and the failure to study adequately the ends of 
society and the mechanics of government may bring a grim retribu¬ 
tion in the years to come. 

There is also a conflict between education, the drawing out of 
the capacities of the human personality and mere propaganda which 
is designed to produce a standardized man. Education is usually 
undertaken with the hope of producing a particular type— education 
without a guiding idea would be rather pointless. But, so long as all 
education is not controlled by the State, there is a certain degree of 
experimentation and flexibility. 

The demand that education should be compulsory and free inevit¬ 
ably brings in the State—for private munificence can rarely afford 
the cost. The danger arises of excessive standardization. If local 
authorities and voluntary bodies are given a share in the respon¬ 
sibility, some variation is inevitable, but if the whole scheme is 
centrally controlled, then it becomes too rigid. Where there is no 
established Church, state education is normally secular. This is 
probably inevitable, but it increases the tendency to concentrate on 
the material side. 

5. Health and Racial Integrity 

Racial integrity is protected by certain rules of the criminal law, 
e g. those relating to incest and unnatural offences. Carnal know¬ 
ledge of a female lunatic is prevented primarily because of its detri¬ 
mental effect on race. In many states marriage laws have endeavoured 
to prevent the intermixture of races, as in the Nazi prohibition of 
marriages between Aryans and Jews; sterilization of mental defec¬ 
tives is another illustration of the same policy. The prohibition of 
suicide falls most easily under this head, 66 since the desire of the com¬ 
munity to preserve life seems to be the reason why attempted suicide 
is still punishable. It is murder for a doctor to administer an excessive 
quantity of a drug in order to kill a patient, even though with true 
humanity, he but hastens the inevitable in order to put an end to 

66 Allen places suicide under the head of race preservation: Legal Duties, 303. 
The suicide of the assured avoids an insurance policy: Beresford v. Royal Insurance 
Co. Ltd., [1938] A.C. 586 ; Goodhart, 52 L.Q.R. 575. 
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suffering. Euthanasia may be used, however, not only to end suffer¬ 
ing, but to get rid of mental defectives or even those who are con¬ 
sidered socially dangerous. 67 

The importance to the State of the protection of public health is U 
obvious to need stressing. Preventive medicine and the storage of food 
has saved mankind from the worst disasters of pestilence and famine. 
In the West, the increasing prosperity of the individual is linked with 
a fall in the birth-rate, but the fecundity of the East will present prob¬ 
lems for the future. 

The nationalization of medicine has provoked an interesting dis¬ 
cussion of the reasons why, and the extent to which, the State should 
interest itself in the provision of health services without cost. Such a 
scheme entails some control of the medical profession which runs 
counter to some of the most rooted beliefs of a profession, the key¬ 
note of which has been independence. In Australia the Pharmaceutical 
Benefits Act was held invalid by a majority of the High Court, partly 
on the ground that, contrary to the constitution, it involved civil con¬ 
scription. 68 

§ 37. Private Interests 

1. Personal Interests 

(i) Physical protection. The criminal law 61 ’ and the law of tort 70 
contain many rules designed to grant physical protection. ‘Save in 
defence of his own life against unlawful attack, no private citizen may 
take the life of another evgn to save his own.’ 71 ‘No person can license 
another to commit a crime’, 72 and death caused in a duel is murder, 
even though both parties consented to fight. There is authority for the 
view that even statutory provisions should be so interpreted that a 
sane murderer (or his representatives) should not succeed on intestacy 
to the estate of a man he has murdered. 73 The rules of the sea recog¬ 
nize a duty to attempt to save life. 74 

47 Cf. the Nazi use of euthanasia discussed by Ziemer, Education for Death, cited 
Simpson and Stone, Law and Society, 1949. 

48 British Medical Association v. The Commonwealth, [1949] A.L.R 865. 

69 The offences of murder, manslaughter, malicious injury to the person, assault. 
The punishment of rape and indecent assault is intended to give physical protection 
in addition to guarding other interests such as morality. 

70 False imprisonment, negligent injury, assault, strict liability for certain physical 
injuries; e.g. under Rylands v. Fletcher, the rules relating to chattels dangerous 
per se. 

71 O’Sullivan, 1 Mod. L. R. (1937) 31. 

72 R. v. Donovan, [1934] 2 K.B. 498 at 507. 

7S Re Pitts, [1931] 1 Ch. 546; In re Sigsworth, {1935] 1 Ch. 89. 

74 Scaramanga v. Stamp (1880), 5 C.P.D. 295 at 304. 
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(ii) Freedom of the person. Slavery is no longer consonant with the 
temper of our time. ‘The growth of the common law was unfavourable 
to the existence of a class of slaves.’ 75 The Universal Declaration of 
Human Rights states: ‘No one shall be held in slavery or servitude: 
slavery and the slave trade shall be prohibited in all their forms.’ 76 
Doctrines of public policy avoid contracts which entirely deprive a 
man of freedom of action and reduce him to the position of adscript us 
glebae. 77 But a certain measure of surrender of liberty is valid, e.g. a 
covenant not to associate with certain undesirable persons, or a cov¬ 
enant not to drink to excess. 78 

Other predominant rights claimed by the individual are: freedom 
from arbitrary arrest, the right to a speedy trial, 79 and the adoption of 
the maxim nulla poena sine lege} 0 The essentials of a fair trial are— 
an impartial and independent bench, 81 the existence and enforcement 
of reasonable rules of evidence which protect the accused, the pre¬ 
sumption that a person is innocent until he is proved guilty, and the 
power to know the charge in advance and to employ counsel in 
defence. 

The antinomy that law must face is to secure protection for these 
individual claims and yet allow the police sufficient powers to stamp 
out crime. In times of war the conflict between individual liberty and 
national security may become particularly acute. It is to the credit of 
the English judiciary that they have been willing to sound a note of 
warning even in the gravest times of national peril. Lord Atkin has 
trenchantly said: 

‘In this country, amid the clash of arms, the laws are not silent. They 
may be changed, but they speak the same language in war as in peace. It 
has always been one of the pillars of freedom, one of the principles of 
liberty for which on recent authority we are now fighting, that the judges 
are no respecters of persons and stand between the subject and any 
attempted encroachments on his liberty by the executive, alert to see that 
any coercive action is justified in law.” 2 


” Holdsworth, H.E.L., ii. 202. 
T> Art. 4. 


71 Horwood v. Millar’s Timber and Trading Co. Ltd.. [19171 1 K.B. 305 at 311 
7 * Trustee of Denny v. Denny and Warr, [1919] 1 K.B. 583. 

” Cf. Arts. 9, 10, 11, and 12 of the Universal Declaration of Human Rights 
10 Infra, § 81. & ' 

“ Adan Hafi Jama v. The King, [1948] A.C. 225: J. P. Frank, 56 Yale L J 
(1947) 605. 


" Liversidge v. Anderson, [1942] A.C. 206 at 244. This was a dissenting judgment 
the majority upholding the view that the courts could not test the reasonableness of 
the decision of the Home Secretary to detain under Reg. 18B. 
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‘The liberty of the subject and the convenience of the police or any 
other executive authority are not to be weighed in *.he scales against each 
other. This case will have served a useful purpose if it enables your Lord- 
ships once more to proclaim that a man is not to be deprived of his liberty 
except in due course and process of law.’ 11 

(iii) Freedom of the will . No legal system can guarantee fteedom 
of the will in general—this raises psychological questions and also 
matters of economic freedom. All that can be done is to invalidate 
transactions where there has been gross abuse. Physical duress, undue 
influence, and fraud are elsewhere discussed. 84 So far as economic 
duress is concerned, the law has wavered between the desire to pro¬ 
tect freedom of the will and the desire not to interfere with free com¬ 
petition. In the early part of this century there was much talk of a tort 
of intimidation. But in all contractual bargaining, save where the 
parties are of equal economic strength, there is an element of coer¬ 
cion. 85 The result of forty years of litigation from Allen v. Flood 88 
to Crofter Hand Woven Harris Tweed Co. Ltd. v. Veitch 87 is to 
demonstrate that, provided there is a legitimate objective, no remedy 
lies even if there is an agreement between two or more, the result of 
which is economic ruin to the plaintiff. Since protection of business 
interests is a legitimate objective, economic duress (where no specific 
tort is committed) would be actionable only in a case of disinterested 
malevolence. If there is no conspiracy, one individual is entirely free 
to use his economic power as maliciously as he pleases. This raises 
the problem of abuse of rights. 88 

(iv) Liberty of thought and speech. The law can hardly interfere 
with liberty of thought but only with its expression. Religious liberty 
logically falls under this head, for true tolerance demands protection 
for the reasonable expression both of religious and anti-religious 
views. ‘Religious freedom is too sacred a right to be restricted or pro¬ 
hibited without convincing proof that a legitimate interest of the 
State is in great danger.’ 89 Individual freedom of thought and con¬ 
science, to hold and change beliefs, is an absolute and sacred right. 
Everyone has the right, ‘either alone, or in community with others 

M Christie v. Leachinsky , [1947] A.C. 573 at 595 per Lord Simonds. 

,4 Infra, § 67. 

” Stone, op. cit. 511. 

M [1898] A.C. 1. 

,T [1942] A.C. 435. 

•• jfijfQ g 104 

•• Per Murphy J., Prince v. Massachusetts (1944), 321 U.S. 158 at 175: cited 32 
Cornell L. Q. (1946) 201. 
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and in public or private, to manifest his religion or belief in teaching, 
practice, worship and observance’. 90 

Liberty of expression of political and religious views can never 
become an absolute right—it must be limited by the need for society 
to protect itself. Indeed tolerance is the virtue of a secure and settled 
society—when the government is insecure or totally out of touch with 
the feeling of the community, then free speech may be most necessary, 
but it is unlikely to be achieved as self-preservation will dominate the 
views of those in power. 

' The sect of Jehovah’s Witnesses has provided the Supreme Court of 
U.S. with a unique opportunity to reconcile the principle of religious 
freedom with the right of society to protect itself against subversive or 
annoying practices. 91 Can a school-child be expelled for refusing to 
salute the flag, if it is alleged that the objection is based on religious 
scruple? If with missionary zeal an organized attempt is made to 
interview every householder, can a town protect itself against such 
activities, or is any such action protected by a guarantee of the free¬ 
dom of religion? 

(v) Liberty of association. This involves three elements: the right 
of peaceable assembly, the right to form associations, and the right 
not to be forced into associations. The right of free association is won 
only after many battles, as is illustrated by the history of trade union 
law throughout the nineteenth century. Both Parliament and the 
courts have changed their view as to the nature of the trade union and 
the advisability of collective bargaining. In Australia the whole system 
of industrial arbitration depends on the recognition of the trade union 
as an essential factor in industrial relations. This is but one example 
of the struggle for the right of free association. States are notoriously 
suspicious of organizations of citizens, lest they develop subversive 
tendencies. An association may become so strong as to threaten the 
security of the State or the interests of citizens who are outside the 
association. Too great an accumulation of wealth in the hands of one 
group may render the political institutions of that society a mere tool 
of one section. 9 " The law is here faced with a delicate balancing of 
interests as the civil conspiracy cases show. 

90 Universal Declaration of Human Rights, Art. 18. 

91 V. M. Barnett, 32 Cornell L. Q. (1946) 188 ; R. H. Pear, 12 Mod. L. R. (1949) 
167. 

S. Timbcrg. 46 Col. L. R. (1946) 533 at 535, claims that in 1907 the U.S. Steel 
Corporation owned real property equivalent to the areas of Massachusetts, Vermont, 
and Rhode Island: in 1935 the premium income of the Metropolitan Life Insurance 
Co. was three times the tax collection of the State of New York. 
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The theory of communism provides a real dilemma for a demo¬ 
cracy. If we believe that an important v alue of democracy is the right 
to debate even the basic political creeds, we should hesitate to sup¬ 
press any organization, however subversive it may be, in the faith that 
the good sense of the community will ultimately make the right choice. 
But at what stage does freedom of debate end, and the wrecking of 
democracy begin? How far can a society legitimately suppress an 
association if its declared object is to destroy the foundations on 
which that society is built? No satisfactory theoretical answer can be 
given. We must balance the danger of the activity of the group against 
the evil of the suppression, coupled with the recognition that social, 
as well as religious, doctrine is sometimes spread by martyrdom. 

(vi) Protection of name and privacy. There is no copyright in the 
name of an individual in English law: a name is protected only if 
material interests are affected. If a criminal borrows another’s name 
in order to pass himself off as that person, the law will intervene. If a 
trader ‘passes off’ his goods as those of a rival, the law will grant pro¬ 
tection to the latter. If a person trades under his own name, the law 
will not prevent him even if the public are confused because the name 
of his competitor is the same, unless there is evidence of deliberate 
intent to ‘pass off’ his goods as those of the other. v he question of 
trade-names and proprietary marks is so important that much legis¬ 
lation relates to it. For our purpose it is enough, to say that the law 
does not protect the exclusive use of a name unless material interests 
are at stake. 

An extensive literature has grown around the so-called right of 
privacy, 91 which is not recognized as such in English law, though it 
has been developed in certain American states. In English law, ‘at the 
first hint of breach of contract, trust, or confidence, the courts seem to 
be willing to give protection to what is, in reality, privacy’, 91 but unless 
such a reason can be found there is no protection for privacy as such. 95 
A lady who pays a photographer to take her photograph can prevent 
the photographer from selling copies without her consent only because 
the law reads an implied term into the contract. But there is no general 
‘right to be left alone’. No man can prevent the press publishing his 

93 Warren and Brandeis, 4 Harv. L. R. (1890-1) 193 ; Winfield, 47 L.Q.R. (1931) 
23 ; W. Prosser, 37 Mich. L. R. (1939) 874; Note, 37 Mich. L. R. 988; Pound, 29 
Harv. L. R. (1916) 640. 

,4 Paton, 16 Can. B. R. (1938) 433. 

93 The Report of the Committee on the Lt.w of Defamation, Cmd. 7536, 1948, was 
against a remedy for breach of privacy. 
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photograph taken by a journalist, and the most intimate details of 
private life may be published , provided the sanctions of the law of 
defamation can be avoided . If the truth of the statement can be proved , 
a newspaper may publish an account of a forgotten lapse on the part 
of a now blameless citizen. Trespass to land is a specific tort, but a 
broadcasting company may spy on a race-course from neighbouring 
land and publish to the world a description of the races, and, even if 
the race-course proprietor suffers loss through falling attendances, he 
has no redress. 96 A substantial number of American states, however, 
recognizes a common law right of privacy—the right of a private indi¬ 
vidual to be ‘left alone*. 97 The Universal Declaration denounces arbi¬ 
trary interference with privacy, family, home, or correspondence. 98 

The right to publish letters illustrates the problem that the law 
must face. The recipient of a letter acquires property in the paper, 
but it would be anomalous if he could publish the letter without the 
writer’s consent. Hence English law, in order to protect this personal 
interest, has talked of the writer’s property in the composition. Some 
systems of law also recognize that publication is unlawful without the 
consent of the addressee. 99 In these cases the law is, in reality, attempt¬ 
ing to protect a personal interest and is using the language of property 
in order to obtain a legal justification. Effective protection of property 
rights was evolved before that of personal rights, and hence the 
courts, wishing to protect a personal interest, frequently feign a 
tinge of property in order to accomplish their end. 

(vii) Protection of the mind and feelings . ‘Mental pain or anxiety 
the law cannot value and does not pretend to redress when the unlaw¬ 
ful act complained of causes that alone.’ 100 At one time this doctrine 
was carried so far that damages were refused even where serious ill¬ 
ness resulted from a nervous shock. 101 It was argued that it was too 
difficult to secure convincing proof of causal connexion between the 
shock and the illness and that ‘compensation neurasthenia’ was very 
frequent—the illness lasted until the healing power of an award of 
damages had been applied. It has been said that in some of the early 
cases we can almost detect a masculine astonishment that any woman 
could be so silly as to allow herself to be frightened or shocked into a 

’* Victoria Park Racing and Recreation Grounds Co. Ltd. v. Taylor (1937), 58 
C.L.R. 479. 

” For an example see Mau v. Rio Grande Inc., 28 F. Supp. 845 (N.D. Cal. 1939) 
discussed 88 Univ. of Pa. L. R. (1940) 374 ; W. Feinberg, 48 Col. L. R. (1948) 713. 

” Art. 12. " Vinding Kruse, The Right of Property, 136-7. 

100 Lynch v. Knight (1861), 9 H.L.C. 577 at 598. 

I#I Victorian Railways Commissioners v. Coultas (1888), 13 A.C. 222. 
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miscarriage. But the advance of medical science has deprived these 
arguments of their base, and modern English cases recognize a cause 
of action for nervous shock. 102 But even the intentional infliction of 
mental suffering is not a cause of action in itself, if actual shock d° s 
not follow. There is, however, the parasitic element in damages ¥ 
although mental anxiety or suffering may not be actionable per se, 
once an action lies on other grounds, it may be allowed to inflame the 
damages. 10 '* The father who sues for seduction of his daughter seeks 
in theory damages for loss of service, but if this car. be presumed 
inflated damages may be awarded as a solatium for the outrage to the 
family honour. Spitting in a man’s face may cause no actual loss, 
although heavy damages may be awarded as compensation for the 
humiliation involved. But there are still many cases in which a person 
can with impunity, either intentionally or negligently, inflict mental 
suffering on another. 

(viii) Reputation. A man’s reputation is his most treasured posses¬ 
sion—hard to win and easy to lose. The dilemma of the law is to pro¬ 
tect freedom of speech and yet allow remedies for unjustified personal 
attacks. In English law the rules are fairly strict—proof that the defen¬ 
dant took the greatest possible care is no defence. The test is not what 
the writer meant, but what a reasonable reader would infer from his 
words. 104 In libel damage is presumed, whereas in slander (save in 
four cases), actual loss resulting from the statement must be proved. 
Since many courts regard broadcasting as constituting slander, 1 "'’ the 
result is that words written on a postcard are treated more seriously 
than an address to thousands over the air. Here ‘the law went wrong 
from the beginning in making the damage and not the insult the cause 
of action; and this seems the stranger when we have seen that with 
regard to assault a sounder principle is well established’. 106 

On the other hand justification is in civil cases a complete defence. 

102 i.e. not mere anxiety, but shock which results in physical illness. Hambrook v. 
Stokes, [1925] I K.B. 141; Owens v. Liverpool Corporation, [1939] I K.B. 394; 
Chester v. Waverley (1939), 62 C.L.R. 1 ; Bourhill v. Young, [1943] A.C. 92. 

103 e.g. in seduction, assault, or an insulting trespass. In general the rules of con¬ 
tract give damages only for financial loss—the most outstanding exception being 
breach of promise of marriage where the ‘parasitic element’ is involved. For a general 
discussion see per Hallett J. in Sunley & Co. Ltd. v. Cunard White Star Ltd., [1939] 
2 K.B. 791 at 799. 

104 Hulton A Co. v. Jones, [1910] A. C. 20 ; Hough v. London Express Ltd., [1940] 
2 K.B. 507—except in regard to subordinate disseminating agencies. 

105 Meldrum v. A B C. Ltd., [1932] V.L.R. 425. The Report of the Committee on 
the Law of Defamation, Cmd. 7536, 1948, recommended that broadcasting shoud be 
treated as libel. 

104 Pollock, Torts (14th ed.), 193. 
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Whatever the motive in publishing the past frailties of a now blame¬ 
less citizen, there is no redress if what is stated can be proved true. 
Some parts of the Empire require, in addition to justification, proof 
that the publication was in the public interest. 107 

Where fair comment is concerned the law allows a greater freedom 
for artistic criticism than for personal attacks. In the former case Lord 
Esher suggests that the test is: ‘Would any fair man, however preju¬ 
diced he may be, however exaggerated or obstinate his views, have 
said that which this criticism has said of the work which is criti¬ 
cised?* 108 This is a curious idea of a fair man, but it does illustrate 
the desire of the law to allow latitude to artistic criticism. 

2. Family Interests 

This is a heading which cuts across the analytical divisions of the 
law, and affects the law of contract, tort, property, succession, guar¬ 
dianship, and crime. In Europe both Church and State helped to 
mould the rules with the result that marriage, though in one sense 
a contract based on the free consent of the parties, actually created 
a status, since the incidents of the relationships are compulsorily 
imposed by law. Some rights arising from marriage are similar to 
rights in other parts of the law (e.g. a husband’s usufruct over a wife’s 
property); 109 other rights are unique (e.g. those arising out of the 
relationship of husband and wife, parent and child). 

(i) Husband and wife. First the law has to decide what is meant by 
marriage. In most societies one form of sexual union is treated by the 
law as on a superior claim to others. The classic English definition is 
that marriage is the ‘voluntary union for life of one man and one 
woman to the exclusion of all others’. 110 Hill J. went so far as to deny 
that a marriage which took place in Russia was a marriage in the eyes 
of English law, because divorce was then obtainable at the will of 
either party. The Court of Appeal pointed out, however, that divorce 
depends not on the lex loci celebrationis , but on the law of the domicil 
of the husband at the time proceedings commence. 111 The English 
definition excludes polygamy—the remedies of the matrimonial courts 
are designed for monogamy alone. But English law recognizes poly¬ 
gamy for some purposes. ‘It cannot, I think, be doubted now (notwith- 

107 e.g. Queensland, New South Wales. 

1#i Merivale v. Carson (1887), 20 Q.B.D. 275 at 281. 

*°* The influence of the family on the law of succession is discussed infra, § 119. 

110 Lord Penzance, Hyde v. Hyde (1866), L.R. 1 P. & D. 130 at 133. 

111 Nachimson v. Nachimson, (19301 P. 85, 217. 
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standing some earlier dicta by eminent judges) thai a Hindu marriage 
between persons domiciled in India is rec^^nised in our court, that 
the issue are regarded as legitimate, and that such issue can. succeed to 
property in this country with a possible exception.” 12 

The interest of the community is in a married partnership which 
treats each party on an equal basis, and imposes only the limitations 
which the theory of marriage requires. The law has come far fiom the 
original approach which treated the wife as a mere chattel under the 
control of her husband. But the recognition of the individuality of 
the married woman has been a slow process. As late as 1891 a husband 
claimed the right to lock up his wife, and though the claim was re¬ 
jected, it was surprising what an antiquated view of marriage the legal 
authorities took. 111 What is equally as important as physical freedom 
is economic independence. Classical Rome gave to the wife in the 
upper classes an element of financial independence in the institution 
of dowry, which the husband was compelled to restore if the marriage 
was dissolved through his fault. In England, the wife’s lack of pro¬ 
prietary capacity was for long a defect in the law. Equity allowed 
property to be vested in trustees for the wife and the legislature some¬ 
what tardily extended this protection by allowing the wife to hold 
property at law. The training of women for business and professional 
life results in economic independence for an increasing number of 
wives. The wife’s right to sue her husband for maintenance and to 
pledge his credit for necessaries is also an important economic pro¬ 
tection. In Russia it is so common for wives to earn their own living 
that the wife, if she has means is bound to support a destitute hus¬ 
band. 

The law recognizes the unity of married life in the old doctrine that 
husband and wife are one person. This maxim was never literally 
true. 114 It may be justified in so far as it attempts to preserve the unity 
and intimacies of family life, but it may also be used to reduce the wife 
to a subordinate position. The law of evidence still places the dis¬ 
closures of husband and wife in a somewhat privileged position—a 
spouse is not a competent or compellable witness against the other 
spouse in certain criminal cases, and spouses are not compellable 
to disclose communications between each other during marriage. 115 

112 Per Loid Maugham L.C., Sinha Peerage Claim, [1946] 1 All E.R. 348 at 349 
(the possible exception related to real estate); Cheshire, Private International Law 
(3rd ed.), 401 et seq. 

113 R. v. Jackson, 11891] 1 Q.B. 671. 

114 Glanville Williams, 10 Mod. L. R. (1947) 16. 113 Op. cit. at 20. 



132 LAW AS THE PROTECTION OF INTERESTS §37 
There is some support for the rule that a husband and wife cannot 
be guilty of conspiracy together. 116 No action in tort lies between 
the spouses, save that the wife may sue for protection of her private 
property. In some American states, a minor child cannot sue a parent 
in tort on the ground that this introduces ‘discord and contention 
where the laws of nature have established peace and obedience'. 117 
Some courts also allow an action to the child against one who entices 
the father to leave the family. 118 In private international Jaw the 
domicil of the wife follows that of her husband. A promise between 
husband and wife is not always actionable, for ‘each house is a domain 
into which the King’s writ does not seek to run and to which his offi¬ 
cers do not seek to be admitted’. 119 At common law the husband was 
liable for the torts of his wife, but this did not depend on the doctrine 
of legal unity, but upon the necessity of finding a defendant who could 
meet an adverse judgment. Once the wife ceased to lose her chattels 
on marriage the reason for the old rule ceased and it has now been 
abolished by legislation in England and many parts of the Empire. 

Many public policy rules illustrate the desire of the law to uphold 
the institution of marriage. A condition attached to a bequest is void 
if its object is to separate husband and wife; 1 " 0 a promise made by a 
married man to marry another woman is void, but valid if made after 
a decree nisi has been granted, although before it has been made 
absolute. 121 Once even an agreement to separate was regarded as 
void; now it is recognized that the parties should be free to end an 
intolerable situation in a dignified way. 

But the law in its desire to strengthen the institution of marriage 
must not go too far in its attack oil sexual intercourse outside the 
marriage bond. The criminal law regulates certain aspects of sexual 
behaviour, where special reasons of public policy are concerned— 
e.g. where there is no consent as in rape, where the female is not com¬ 
petent to consent because of age or lunacy, where there is a close 
relationship between the parties as in incest, where the offence is 
unnatural—but immorality per se is not now a crime. 122 Nor is it a 

1,6 For the difficulties sec Glanville Williams, 10 Mod. L. R. (1947) 20 
117 Per Owen J., Wick v. Wick (1927), 192 Wise. 260. 

1,8 Daily v. Parker (1945), 152 F. (2d) 174 ; 48 Mich. L. R. (1949) 242. 
llw Per Atkin L.J., Balfour v. Balfour, [1919] 2 K.B, 571 at 579 : see also Iloddinott 
v. Iloddinott, 119491 2 K.B. 406, which seems to beat harshly on the wife, whose skill 
had assisted the husband in winning prizes in football pools. 

,ao Re Thompson, 11939] I All E R. 681 ; Davies v. Elmslie, [1938] I K.B. 337. 

121 Fenders. St. John-Mildmay, [1938] A.C. 1. 

122 But in ecclesiastical law adultery was a punishable offence, and many countries 
hnve fronted it ns n crime 
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civil offence unless it causes loss of service to the parent (or one in loco 
parentis) of the girl seduced, or is a breach of a marital right. But many 
rules of public policy are designed to discourage immorality. If a 
promise is made in respect of past cohabitation, the promise is made 
for no consideration at all; if a promise is given in respect of future 
cohabitation, the consideration is unlawful. 121 At one time it was 
considered that harsh rules concerning illegitimate children would 
discourage immorality, but objections to gifts by will to illegitimate 
children on the ground of their being contrary to public policy are 
‘not quite so strong now as they were a century ago’, 121 for it seems 
unfair to penalize an innocent child. This is now recognized by the 
Universal Declaration of Human Rights. 125 

The husband has a right to the consortium of his wife, and hence 
in Erglish law an action lies for loss of services if the wife is negli¬ 
gently or intentionally injured or is enticed away. At first the view was 
that the wife had no corresponding right to her husband’s consortium 
and hence no action against a wrongdoer. 126 Historically this was 
correct, as the basis of the action was the right of the master (the 
husband) to the services of his wife. It has been held, however, that 
the legal and social position of the married woman has now changed 
so much that she must be regarded as her husband’s equal and not his 
servant, and therefore that she should have a remedy for loss of con - 
sortium . 5 27 This modern decision illustrates the change in the legal 
approach to the relation of husband and wife. A remedy based on the 
old law of master and servant has been adapted to meet the view of 
marriage as a free partnership. 

The rules of divorce vary from those systems which regard the wife 
as a mere chattel to be dismissed at will, the wife herself having no 
power to terminate the relationship, to the strictness of the religious 
doctrine which regards marriage as an indissoluble sacrament and 
back to the original theory of U.S.S.R. which emphasized that 
marriage was a contract and should be terminable at the will of either 
party. It is significant, however, that U.S.S.R. has recently made more 
difficult the securing of divorce, as the importance of the family unit 
to society is recognized. 

123 See Ayerst v. Jenkins (1873), L.R. 16 Eq. 275 at 282-3. 

121 In re Hyde, 11932] 1 Ch. 95, at 98. 

125 ‘All children, whether born in or out of wedlock, shall enjoy the same social 
protection’, Art. 25 (2). 

126 See the majority decision of the High Court in Wright v. Cedzich (1930), 43 
C.L.R. 493. 

127 Newton v. Hardy (1933), 49 T.L.R. 522. 
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In dealing with divorce the law is faced with the dilemma—if 
divorce is made too easy, the institution of marriage is weakened: 
if it is made too difficult, the cost to the happiness of the individual 
may be great. The general tendency is to recognize that too strict 
a view does not uphold morality—but there are still states where 
divorce is unobtainable. 128 English courts take a realistic view, e.g. 
if both parties ask for the exercise of discretion. Simon L.C. stated 
that in addition to the interests of the children, the interests of the co¬ 
respondent, the question of possible reconciliation between husband 
and wife, there was the interest of the community in maintaining a true 
balance between respect for the binding sanctity of marriage and the 
social considerations which make it contrary to public policy to insist 
on the maintenance of a union which has entirely broken down. 129 

(ii) Parent and child 

(a) Is the real purpose of marriage the procreation of children? In 
America an interesting decision held void a condition in a lease that 
occupation was to be by adults only and refused to allow a married 
couple to be ejected when a child was born. n ° The Court of Appeal 
has held that the persistent refusal of one spouse to have intercourse 
without the use of contraceptives was a wilful refusal to consummate 
the marriage. 111 The House of Lords, at a later date, refused to accept 
this view. Lord Jowitt emphasizing that there were other objects for 
which marriage was instituted than the procreation of children. 132 
Many systems now emphasize that the community cannot afford to 
ignore the ellect of marriage on the future of the race and hence 
demand certificates of health before the parties are allowed to 
marry. 133 

(/;) Legal systems provide a wide range of types of relationship 
between parent and child, for, as in the case of husband and wife, 
civilization, with its increasing emphasis on the value of human 
personality, tempers the power of the strong out of consideration for 
the weak. The father’s right to expose the new-born babe or to inflict 
the death penalty has been succeeded by rules which not only pro- 


Argentine, Bolivia, Brazil, Chile, Colombia, Eire, Italy, Paraguay, and Spain 
19 Blunt v. Blunt. [1943] A.C. 517. 

LaMont Building Co v. Court (1946), 66 N.E. (2d) 522 noted 22 Notre Dame 
I awver (1946) 131 

111 C owen v. Cowen. [1946] P. 36. 

,J3 Baxter v Baxter. [1947] 2 All E.R. 886. 

The Na/is introduced such a law in 1935 : Simpson and Stone, Law & Society 
1948. 7 ' 
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tect the life of the child but compel the parent to take active measures 
for the well-being of his offspring. 

As between husband and wife, the former normally exercises the 
parental power, but, if the parties are divorced, English law requires 
the court to consider the welfare of the infant as the paramount con¬ 
sideration in deciding to whom custody of the children should be 
awarded. Thus the right of the parent is tempered by an emphasis on 
the duty to consider the needs of the child. Most modern systems also 
provide means by which a father may be forced to contribute to the 
upkeep of the child, and in extreme cases of cruelty or neglect, the 
parental power may be destroyed by an order of the court. 

An interesting point of custody arose in a Victorian case. A mother 
claimed that she was given the wrong baby in hospital and brought a 
writ of habeas corpus to recover the child whom she claimed to be 
hers. The child was then over three years old. Barry J. held that the 
evidence was sufficient and granted custody to the applicant. 134 But 
he emphasized strongly the inappropriateness of the adversary pro¬ 
cedure. The other family was quite convinced that no mistake had 
been made—the Court was not asked to order the exchange of the 
two babies, but only to deal with the custody of one. Yet if there had 
been an error, logically the order of the court should deal with both 
children. The Full Court reversed this decision on appeal, holding that 
the evidence did not establish the matter as one of practical cer¬ 
tainty. 135 This was a high burden of proof, but apparently the justifi¬ 
cation adopted was that tfie welfare of the child was paramount and 
that the court should not lightly remove a child from a home where 
it was happy. In the exercise of discretion, only the highest degree of 
proof would justify the court in disregarding other factors relating 
to the welfare of the child. 

Parental power ends when the child reaches the age of majority. 
This has varied from the fourteen years of Roman law to the twenty- 
five years of middle French. Because it was clear that the Roman limit 
was too low, the praetor developed special protection for those under 
twenty-five years. Many systems allow a parent to emancipate a child 
at any age, or on the attainment of a certain age before majority would 
be achieved. In some countries marriage of an infant ends parental 
power, but normally the consent of a parent is necessary before such 
a marriage can take place. Adoption may destroy the power of a 

134 The King v. Jenkins, [1949] A.L.R. 411. 

135 Ibid. 468. An appeal was dismissed by the High Court. 
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natural parent and place the child under the control of another. At 
common law the power of the parent lasts till the age of twenty-one 
years is reached. On the other hand, if the child is over sixteen years of 
age, the court would consult the wishes of the child and might, in the 
exercise of its discretion, refuse to act in habeas corpus proceedings. 136 

The parent or guardian has a right availing against persons gener¬ 
ally that there shall be no unjustifiable interference with the control 
over the child. This is a right in rem on breach of which a remedial 
right in personam arises against the particular wrongdoer. Various 
rules of English criminal law protect a father’s rights over his children, 
e.g. abduction of a girl under sixteen is a crime. The law of tort com¬ 
pensates a father for any loss of service caused by an injury tortiously 
inflicted on the child or by her enticement from home. 

(c) There is the question of the power of the parent over property 
acquired by the child. In Roman law the paterfamilias automatically 
obtained title to everything acquired by those in his power. But the 
strictness of the law was tempered by the institution of the peculium 
—the paterfamilias could grant to the son a sum of money of which 
the latter had actual control although legal title remained in the father. 
The rules concerning the peculium castrense went even farther—the 
father had no immediate interest in money earned by the son on 
military service, although the father took it if the son died without 
disposing of it by will. The individualism of modern systems allows a 
child to hold title to all property earned by or given to him, although 
naturally it is necessary to circumscribe his actual control in his own 
interest. In English law the trust has proved so useful that few legal 
difficulties arise. But in countries where this device is not used, a ‘statu¬ 
tory agent’ is set up to act on behalf of the infant who is fatherless. 

3. Economic Interests 

(i) Property. This must inevitably be discussed fully in the analy¬ 
tical survey which follows. 137 

(ii) Right to rely on the representations or promises of others. This 
is the sphere of juristic acts, the most important of which is a con¬ 
tract. 13 " The tort of deceit furnishes a remedy for a wilfully false 
statement made with intent that the plaintiff shall act in reliance on it, 
with the result that he does so act and thereby suffers loss. The wrong 
of injurious falsehood protects a plaintiff against misrepresentations 
made concerning him. Deceit lies only if the defendant knew that the 

138 Lough v. Ward. [19451 2 All E.R. 338 at 348. 

137 Infra, Ch. XXI. 


138 Infra, Ch. XVII. 
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statement was.false; apart from the rules governing special relation¬ 
ships, there is no action for negligent statements which cause loss. If 
I repair a motor-car, I owe a duty of care in tort towards subsequent 
users of the car; but if I report on a company balance-sheet, I am 
responsible in tort for loss which results from my negligent state¬ 
ments, provided that I can prove that I honestly believed the state¬ 
ment to be true. 

(iii) Professional activities. The law begins with a bias towards free¬ 
dom. ‘Ingrained in the personal status of a citizen under our laws was 
the right to choose for himself whom he would serve and ... this right 
of choice constituted the main difference between a servant and a 
serf.’ 139 Article 19 of the Universal Declaration of Human Rights con¬ 
demns discrimination based on race, sex, language, religion, political 
or other opinion, property status or national or social origin. A restraint 
of trade is prima facie against public policy and must be justified within 
the narrow rules which English law enforces—i.e. the restraint must 
be reasonable from the point of view of the parties and of the public, 
the burden of proof that the restraint is reasonable in the first sense 
being on him who desires to enforce it. \ .. Liberty to trade is not an 
asset which the law will permit (a man) to barter for money except 
in special circumstances and within well-recognized limitations.’ 140 
Where the relationship of master and servant is concerned it is permis¬ 
sible for the master to exact covenants protecting trade secrets and 
prohibiting solicitation of clients if the servant leaves his present 
employment, but the law will scrutinize jealously any covenant which 
unreasonably prevents the servant exercising in a new employment 
the subjective skill which he acquired in his former post. The master 
is not entitled to stifle all competition, for the community is interested 
in the free exercise by every man of his powers. But where a contract 
is made between the vendor and the purchaser of a business, the law 
recognizes two significant differences from the law of master and ser¬ 
vant: firstly, the servant needs protection because he is in a weak 
economic position 141 and two companies are more likely to be econo- 

139 Per Lord Atkin, Nokes v. Doncaster Anialg. Collieries Ltd., [1940] A.C. 1014 
at 1026. 

140 Vancouver Malt and Sake Brewing Co. v. Vancouver Breweries Ltd., [1934] 
A.C. 181 at 192. 

141 Per Evershcd J., Routh v. Jones , [1947] 1 All E.R. 179 at 183. ‘In contracts 
between a master and servant the latter is necessarily at a disadvantage and . . . there 
is ... an obligation on the part of masters to be scrupulous to see that such covenants 
are framed with precision and care and do not attempt exaction beyond the limits of 
propriety.’ 
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mic equals; secondly, unless the vendor can be prevented from re¬ 
entering the same business in the same locality, it will not be possible 
to obtain an effective price for the sale of the goodwill. Hence where 
the agreement is between two companies, the court will not be quite 
so difficult to satisfy that the restraint is reasonable as between the 
parties. Theoretically it is also necessary to prove a second point— 
that the restraint is reasonable in the interests of the public, but there 
are not many cases where the first point was satisfied and the agree¬ 
ment was held invalid on the second. 142 The courts seem to assume 
that what is reasonable in the interests of the parties is necessarily 
reasonable, so far as the public is concerned. 

A decision that breaks new ground is that of Hivac Ltd. v. Park 
Royal Scientific Instruments Ltd. 1 * 3 The Court of Appeal laid down 
that in the circumstances there was an implied term in a contract of 
service that the employee should serve with good faith and fidelity. 
Plaintiffs had skilled workmen on their staff and defendants secretly 
persuaded them to work on Sundays for defendants’ benefit. Where 
ordinary manual work is concerned, what a servant does in his own 
time is broadly his own affair, but in this case the servants were highly 
skilled and trained—in effect the defendants were secretly getting the 
benefit of plaintiffs’ training in order to compete with them. 

(iv) Economic Security. This has been considered under the head¬ 
ing of social interests. This interest includes the right to work, 144 the 
right to minimum standards of remuneration, unemployment and 
sickness insurance, provision of reasonable hours of work, reasonable 
conditions of work, and holidays. 

4. Political Rights 

Participation in government is an essential personal right, accord¬ 
ing to our modern democratic theory. It was Locke’s merit to stress 
that the ruler was under a trust to regard the welfare of his subjects. 
It is not enough, however, to emphasize that the State exists for the 
benefit of men and not men for the glory of the State. A doctrine of 
the philosopher king may easily lead to despotism, however benevo¬ 
lent it may be. The dignity of human personality demands that the 
individual takes part in the selection of the fundamental policies 
which are to guide the welfare of the State. 

142 Wyatt v. Kreglinger & Fernau, [1933] 1 K.B. 793 does illustrate the emphasis 
on public interest. 

U1 [1946] 1 All E.R. 350. 

144 Recognized by the Universal Declaration of Human Rights, Art. 23. This article 
caused much controversy in the United States. 
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Only in the Greek city state of moderate size could there be active 
participation by all citizens in a democratic assembly—and when we 
praise the Greek state we must remember that the slave was not con¬ 
sidered a persona. In the modern stau the power of the individual 
can be exercised only indirectly. 

There are two aspects of political rights: the right to votj and the 
right to be elected. High property qualifications may prevent the 
exercise of the people’s will, or the existence of a second chamber 
elected on a restricted franchise may act as a brake on progress. 545 
True democracy, in the sense of an active exercise of political rights 
by all adult members of the community is a rare phenomenon. It can 
be achieved only if there is a minimum standard of education and of 
political insight. Without these factors universal suffrage provides only 
an instrument on which the demagogue, or strongly organized vested 
interests, may play. The realization that in Australia voting has been 
made compulsory provokes cynical reflections on the modern attitude 
to the rights for which our fathers fought. 

Hence while a first and obvious step is to remove the more obvious 
discriminations, that is only the beginning of the long road to self- 
government. The philosopher would emphasize that self-government 
has an individual as well as a social meaning—it is only so far as the 
individual is willing to show restraint and play the game within the 
rules that a stable and progressive community can be achieved. For 
all its faults, it is the glory of the English tradition that it has achieved 
respect for the law and on the other hand a willingness to change that 
law as social philosophy develops. What other countries have achieved 
through revolutions, England achieves by the ballot box. 

The desire to place a fundamental law above the dangers of popular 
change has virtues, but it may easily become anti-democratic if the 
fundamental rights ihus protected are interpreted by a court with its 
eye on the past rather than the future. 

115 This is not confined to the Old World. In Victoria (Australia) the upper house 
until 1950 was elected on a very restricted franchise. 
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SOURCES OF LAW 

VI 

THE SOURCES OF LAW 

§ 38. Meaning of the Term Source 

The term sources of law has many meanings and is a frequent cause 
of error unless we scrutinize carefully the particular meaning given to 
it in any particular text. The philosophical school treat under the head¬ 
ing of the source of law some of the deepest problems of legal philo¬ 
sophy. Thus Gurvitch says that the question of the source of law is 
only one aspect of the general study of the validity of law. 1 

A formal source of law is defined by Salmond as that from which 
a rule of law derives its force and validity; 2 the material source is that 
from which is derived the matter, not the validity, of the law. The 
formal source of the law is the will of the State as manifested in 
statutes or decisions of the courts. An example of a material source 
is custom; the rule which the judge fashions into law may be drawn 
from the life of the community, but what gives it legal force is not 
the custom but the solemn determination of a court. However, this 
approach depends upon the particular definition of law which 
Salmond adopts. ' If law is regarded as being created by the will of 
the State, then that is the formal source of law. If law is the command 
of the sovereign, then the sovereign is the formal source. 

But, if we adopt a different definition, we may well reach the con¬ 
clusion that the formal source is elsewhere. If law is valid because it 
is the embodiment of natural law or of absolute justice, then the source 
of law is the ideal we have laid down. If law is valid because it is the 
product of an inner sense of right, then that sense of right is the source 
of law; this is the view of the historical school. Del Vecchio regards 
the source of law as being in the nature of man. 1 If law is valid because 
it is the product of custom, then the habits of the people are the 
source of law. Writers who adopt these views do not regard the State 
as the source of law. 

1 L'Experience juridique , 229. 

2 Jurisprudence (9th ed.), § 44. (In the 10th ed. the relevant section (47) has been 

changed.) 5 Supra, § 22. 

4 Le Probltme des sources (Inst. Int. de Phil, du Droit), 21. 
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The division of sources into forma! and material is usually accepted, 
however difficult the actual application may be. But Dr. Allen has 
entered a protest: 5 and so many different theories have now been 
woven around the term ‘source’ that i f ; s belter to use other termino¬ 
logy and to ask: What is the secret of the validity of law? Whence 
comes the material from which law is fashioned? 6 

In the modern state the law is normally created by the formal act of 
legislation or the decision of a court, or else by (he act (whether legis¬ 
lative or judicial) of a subordinate person or group of persons acting 
within the limits of delegated authority. 7 The material sources are 
very comprehensive, since they include anything that may be drawn 
into the process of creation. Thus an English judge may adopt a prin¬ 
ciple from an ancient Roman text or a modern American case, from 
a text-book of law or a custom of the community. To an Austinian the 
formal sources will be all important, but many continental writers 
regard the State merely as approving rules the substance of which 
has already been created by the community. 

5 Law in the Making (4th cd.), 1-2. 

8 These questions are discussed above in Chs. IV and V. 

7 Infra , § 73, for a discussion of the precise distinction between legislation, judicial 
decision, and administration. 



VII 

CUSTOM 

§ 39. Origin and Limits of Custom 

The origin of custom is a question that has been little studied until 
comparatively recent times. Prior to the birth of modern anthro¬ 
pology, the beginnings of the community were sought by abstract 
speculation and not by field investigation of primitive communities. 1 
Savigny in 1814 emphasized the necessity of historical study: Maine 
wrote brilliantly on primitive communities, being stirred by his know¬ 
ledge of the East to undertake comparative studies. 2 This stimulated 
English jurists to a more realistic study. What is amazing is that, 
although Maine wrote before modern anthropology was created, 
his work still remains fruitful. Further research has revealed errors 
both in his appreciation of Roman law and the Eastern communities, 
but the broad outlines of his contribution remain true. 

Towards the end of the nineteenth century, anthropology became 
a field study and our knowledge of primitive man has greatly in¬ 
creased. In this century the work of Malinowski'’ and H. 1. Hobgin 4 
has shown that the Pacific provides a field for comparative study. The 
work of D. F. Thomson 5 and T. G. H. Strehlow 6 among the Austra¬ 
lian aborigines is based on long residence with the tribes. We are still, 
however, only on the fringe of the problem. What has been achieved is 
scientific analysis and a realization that the problem must be attacked 
after putting away our modern prejudices. It is as yet too early to pro¬ 
nounce dogmatic generalizations concerning the origin of custom and 
its relationship to law. 

Maine’s theory of legal evolution was that first came Theinistes, the 
judgments of inspired kings 7 —next came custom which was really 
created by the judgment, and finally the code which ends spontaneous 
development and forces the judge to rely on fictions and equity. But 
the slightest actual investigation of primitive communities proves that 

’ The classical study is that of C. K. Allen, Law in the Making, chs. i and ii. 

2 Ancient Law (1861) ; Early Law and Custom (1883). 

J Argonauts of the Western Pacific ; Crime and Custom in Savage Society . 

* Law and Order in Polynesia. 

‘ Economic Structure and the Ceremonial Exchange Cycle in Arnhem Land. 

# Aranda Traditions. 

' Ancient Law, ch. i. 
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custom is anterior to kings and courts. 8 Indeed, custom is coeval with 
the very birth of the community itself. 

Habit, 9 sentiment, desire to satisfy public opinion and vanity— 
these play their part in the primitive community and they have n A 
lost their force in the modern world. But these alone will not solve 
the problem why custom is followed. Primitive communities naturally 
must have their criminal law—certain offences must be stamped out. 
But there is also the equivalent of civil law—though whether we 
should use that term may be a matter of debate. Any community, 
however primitive, demands co-operation. It is the recognition of 
mutual obligation that is the driving force -if one does not fulfil his 
duty, he is excluded from the community. Religious beliefs also play 
a part. ‘The kipua of Ontong Java are believed to punish, not actual 
breaches of obligation, but failure to reach a socially approved stan¬ 
dard of performance.’ 10 Collective religious ceremonies help to pro¬ 
vide belief in a body of tradition and in the unity of the tribe. Sorcery 
is often used in an anti-social way, but it is also one of the weapons 
for enforcing the observance of customs. Supernatural sanctions are 
often feared by primitive man, but they are not automatic and some¬ 
times a counter magic is available which is believed to avert the con¬ 
sequences of the breach of a tabu. 11 This illustration shows that there 
is no spontaneous and slavish adherence to the rules of custom, as 
some writers have thought. The savage is occasionally desirous of 
escaping his obligations just as is civilized man. 

Suicide cannot be called a legal sanction, but it is sometimes the 
result of outraged public opinion. Malinowski relates that a youth 
who committed misconduct with a girl denied to him by the rules of 
exogamy, was so taunted in public for the incest that he put on festive 
attire and committed a ceremonial suicide by jumping from the top 
of a palm tree. In this case, in spite of the general horror of incest, 
public opinion had not been stirred till the youth’s rival made accusa¬ 
tion and aroused public indignation. 12 

An interesting analysis is that of Llewellyn and Hoebel in dealing 
with the Cheyenne Indians. 13 Their postulates are that we have three 
essential elements in any community: the group, the existence of 
divergent desires within the group, and claims made by some members 

• Vinogradoff, Collected Papers, ii. 420. 

9 D. F. Thomson, Economic Structure in Arnhem Land, 34, stresses the influence 
of tradition. 10 Hogbin, Law and Order in Polynesia, 289. 

11 Malinowski, Crime and Custom, 80-1. 

n Ibid. 78-9. 13 The Cheyenne Way, ch.x. 



144 CUSTOM §39 

against others or against the group. If the group is to remain a com¬ 
munity, the resulting problems must be met. The authors rightly 
emphasize that the terms custom and mores are not accurate enough 
to deal with the problem. Firstly, even in a primitive community we 
soon reach a distinction between what is done and what ought to be 
done. Secondly, there is sometimes a conflict between the family, the 
band, the military society, and the tribe. Each may have its own norms 
which must somehow be reconciled with those of the group. It is not 
a mere conflict between the individual and society. Thirdly, the word 
custom sometimes lends a seeming solidity to practices which are still 
in the way of being established. The two main factors in the dynamics 
of a legal order, Llewellyn and Hoebel find to be drift and drive, the 
first an unconscious development, the second a conscious individual 
demand. It is the latter element that causes the growth of law, for this 
produces the problems which society must solve. 11 The ‘trouble spots’ 
are the source of law, but we get a false view both of ancient and 
modern law if we concentrate exclusively upon them. 15 

Custom is useful to the lawgiver and codifier in two ways. It pro¬ 
vides the material out of which the law can be fashioned—it is too 
great an intellectual effort to create law de novo. 16 Psychologically, it 
is easier to secure reverence for a code if it claims to be based on cus¬ 
toms immemorially observed and this is true even though historically 
the claim cannot be substantiated. There is inevitably a tendency to 
adopt the maxim ‘whatever is is right’—what has been followed in the 
past is a safe guide for the future. Bracton and Beaumanoir used the 
buttress of custom when dealing with the difficulty felt as to the power 
of a single judge to lay down the law. 17 But the individual claimant 
voices a demand which either is not covered by the existing rules or 
runs counter to them. The crucial point is how the community faces 
these problems. If the matter is settled by the evolution of some new 
rule or formula, then we have the germ of a new practice created. 

Custom is not always based on abstract justice—the obvious 

Borrowing horses without permission was permissible among the Cheyennes if 
a security was left: but it caused trouble, so a new rule was made by the Elk soldiers 
prohibiting borrowing without asking (op. cit. 127-8). 

Malinowski, Crime and Custom, 73, points out that anthropology has been 
retarded by emphasis on the sensational. 

16 It is not suggested that codes are merely formulations of existing custom— 
sometimes the driving force is to abrogate old customs, or to choose the custom of 
one district and apply it to a wider realm. The very incompleteness of some early 
codes shows that they were not intended to state all the law—they presupposed a 
mass of accepted customs—W. Seagle, Quest for Law, 111. 

17 Plucknett, Concise History of the Common Law (4th cd.), 221 n. 
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example of slavery illustrates this. Savigny’s view that custom springs 
from an inner sense of right cannot be substantiated. It is often asked 
whether conviction generates practice, or practice conviction. 18 If we 
emphasize too much the first alternative, this suggests that the com¬ 
munity logically faces its problems and devises self-consciously the 
best rules. This is a false picture—the growth of much custom is not 
the result of conscious thought, but of tentative practice. When a 
problem arises—strife between two members of the community—then 
an answer must be found: but tact, a sense of the merits, and an appre¬ 
ciation of the strength of each faction play a greater part than any 
desire to find a rule that is logically justifiable. But once a rule is 
adopted, practice generates conviction. To primitive man as to the 
child, what has been done is the thing that ought now to be done. 

The mark which distinguishes custom in the legal sense from mere 
convention is the opinio necessitatis , the recognition that there is 
authority behind it. 19 In the modern state the custom, if legally recog¬ 
nized, has behind it the court and an apparatus of coercion. In primi¬ 
tive communities we do not find authority necessarily organized in the 
institutional sense. We must ask, ‘what is the ultimate power in the 
group to settle conflicts or to prescribe rules’? It may be the old men, 
the military group, the priests, or merely a general consensus of opin¬ 
ion. But the opinio necessitatis can come into existence only when the 
community in some way throws its force behind the particular rules. 
No exhaustive study exists of the psychological factors which create 
the opinio necessitatis in the primitive community. 

Custom in its early stages is somewhat vague—it can be made into 
an effective rule of law only if the practice is hardened and made defi¬ 
nite. This can occur only by the slow work of the courts, as technical 
rules are fashioned out of the raw material afforded, or by legislation, 
since writing inevitably sharpens the vague outlines of custom. 

Custom is not necessarily immemorially old. All customs must have 
begun at some time and Azo regarded a custom as long if it was ten 
years old, very long if thirty years, and ancient if forty. 20 Custom, 
therefore, is more flexible than is sometimes supposed. The test of 
immemorial observance which English law now applies to special 
custom is a mark of modern and not primitive law. 

18 Allen, Law in the Making (4th ed.), 92-3. 

19 W. Seagle, Quest for Law, 33, makes the problem rather too easy when he states 
that custom is obeyed merely because it is the custom. ‘Custom must be conceded to 
be sovereign if it is to discharge its social function. 

20 Plucknett, Concise History of the Common Law (4th ed.), 291. 

5373 
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The task of the law is so to adjust behaviour that the group can 
remain a group and can spend ’ts energies on more vital matters than 
internal strife. 21 But the more complex society becomes, the less effec¬ 
tive is custom: the test of custom is continued observance and cus¬ 
toms ex hypothesi cannot be suddenly created to meet a new problem. 
Again, the most effective way to prevent disputes is to lay down rules 
in advance—custom is useful for situations that have already oc¬ 
curred, but cannot create a rule to deal with a future difficulty. 

In Roman law we find little light. There are titles that deal with the 
topic, but they are very obscure. 22 Nevertheless, there is sufficient dis¬ 
cussion to reveal that custom did play a considerable part in the evolu¬ 
tion of the law. It was even thought that custom could effectively 
abolish a statute. Julian is cited by the Digest as approving this view 
on the ground that it is immaterial whether the people expresses its 
will tacitly by conduct or by a formal statute. 23 It is unlikely that 
Justinian regarded this as applying to his own laws. There are some 
traces in Scots law of the same theory, though it seems to be limited 
to statutes passed prior to the Union with England. 24 

§ 40. The Common Law Approach 

Blackstone distinguished general custom which became the com¬ 
mon law from particular custom which affected only a particular class 
or the members of a particular locality. It was the traditional view of 
English writers that the common law was but general custom. We 
cannot literally accept this view in the sense that the judges were a 
mere instrument for recording rules already established. But the 
whole course of pleading assumed the vitality of custom. Thus com¬ 
mon carriers were first charged on the custom of the realm, until 
finally it was not thought necessary to plead the custom. 25 But for 
the establishment of itinerant justices, it is possible that the types of 
local custom would have been more diversified. These justices did 
much to create a uniform common law. 

The mark of special custom is that it is confined to a particular 
class or a particular locality—it is, therefore, an exception from the 
general law of the land. The tests for the existence of custom are fully 

21 Llewellyn and Hoebel, op. cit. 290. 

23 Dig. 1. 3; C. 8. 52; Allen, Law in the Making (4th ed.), 75. 

23 Dig. 1. 3. 32. 1 ; Buckland and McNair, Roman Law and Common Law , 15. 

24 Gloag and Henderson, Introduction to the Law of Scotland (2nd ed.), 3-4. The 
argument was advanced to Neville J. in Luby v. Warwickshire Miners' Association 
119121 2 Ch. 371, but rejected. 

23 Pozzi v. Shipton (1838), 8 A. & E. 963. 
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treated by Allen. 26 The following are the most important: (a) the cus¬ 
tom must not conflict with any fundamental principle of the common 
law; ( b ) the custom must have existed fr om time immemorial, winch 
by a legal convention is set at 1189; (c) it must have been continuously 
observed and peaceably enjoyed; ( d ) it must be certain; (e) It must not 
conflict with other established customs; (f) finally, it must be reason¬ 
able. 

Is a jstom which satisfies the tests law before it has been adjudi¬ 
cated upon by a court, or does it become law only when it receives the 
judicial stamp of approval? However we answer, we run into diffi¬ 
culties. If judicial approval is necessary, then a custom which is so 
universally recognized that it is never questioned cannot be a rule of 
law. If we state that the decision of a court is unnecessary, then who is 
o decide on the application of such tests as reasonableness? Those 
who define law in terms of the sovereign cannot admit any other 
source of law. But Dr. Allen believes that with exceptions which ‘do 
not seriously affect the guiding principle, if a custom is proved in an 
English court by satisfactory evidence to exist and to be observed, 
the function of the court is merely to declare the custom operative law. 
In other words, the custom does not derive its inherent validity from 
the authority of the court, and the “sanction” of the court is declara¬ 
tory rather than constitutive.’ 27 Most of the tests certainly relate to 
proof of the existence of the custom, but the last (that of reasonable¬ 
ness) gives to the court a discretion in recognizing the custom. 28 On 
Allen’s own admission, if the court thinks that a custom was unreason¬ 
able in its origin, or that today it conflicts with a fundamental prin¬ 
ciple of the common law or with doctrines of public policy, it must be 
disregarded. 

Lord Cranworth, however, wrote that ‘when it is said that a custom 
is void because it is unreasonable, nothing more is meant than that the 
unreasonable character of the alleged custom conclusively proves that 
the usage, even though it may have existed immemorially, must have 
resulted from accident or indulgence and not from any right conferred 
in ancient times on the party setting up the custom.’ 29 In Wolstanton 
Ltd. and A.-G. of Duchy of Lancaster v. Newcastle-under-Lyme 
Corporation , 30 the House of Lords held unreasonable an alleged 

28 Law in the Making, ch. ii. 

27 Op. cil. 125. 

-* Allen, op. cit., Appendix B. _ „ 

* u Salisbury (Marquis) v. Gladstone (I860, 9 H.L.C. 692 at 701-2. 

J0 [1940] A.C. 860. 
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custom for the lord to get minerals beneath tile surface of copyhold 
or customary freehold lands without making compensation for subsi¬ 
dence and damage to buildings, on the ground that the lands of the 
copyholder might be made practically useless, although he would still 
be liable to pay rents and perform stipulated services. The custom was 
of an oppressive character and more probably founded in wrong and 
usurpation than in the voluntary'consent of the copyholders. 31 

It is sometimes suggested that a custom is law before adjudicated 
upon by a court because, if approved, it will have retrospective effect. 
But this applies to all judicial decisions on the common law, whether 
founded on custom or not. If the Court of Appeal lays down a par¬ 
ticular doctrine, and ten years later the decision is overruled by the 
House of Lords, was the doctrine law between those two dates? The 
usual English view is that it was not. The House of Lords, according 
to the accepted fiction, merely lays down what is, and always has been, 
the law. 

Mercantile law, perhaps, provides one of the most interesting 
examples of custom. Can a custom of modern origin have effect in 
changing the law? In Crouch v. Credit Fonder* 2 it was decided that 
a mercantile custom to treat debenture bonds payable to bearer as 
negotiable instruments was invalid, as it was a custom of recent origin 
and not of immemorial antiquity. However, in Goodwin v. Rob arts*' 
Cockburn C.J. refused to treat the law merchant as fixed and stereo¬ 
typed. Salmond himself considered that the first decision represented 
the most logical view, the second the more convenient. In fact, very 
little of the law merchant has existed from time immemorial—cer¬ 
tainly the concept of negotiability in its full development is more 
recent than 1189. Are we not dealing in this case with general custom? 
It is (rue that the law merchant once applied only to a special class, 
but it is now part of (he law of the land.' 11 Do the tests of special cus¬ 
tom, which derogates from the common law, apply to general customs 
(i.e. the common law)? Clearly, the common law in its modern form 
has not existed from time immemorial. Indeed, as early as Henry IV, 
it was laid down that existence from time immemorial was not neces¬ 
sary for a general custom, car comen ley de cest real me est comen 
custome de realme . 3 ? 

31 A < 32 (1873), L.R. 8 Q.B. 374. 

33 (1875), L.R. 10 F.x. 337. 

H. E Sail in Cambridge Legal Es\avs, 279, suggests it is a confused analogy to 
apply the rules of particular custom to the law merchant. 

2 11. IV. 18 cited K A. Greer, 9 L.Q.R. (1893) 157. 
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The problem is best discussed by looking at the history of the law 
relating to negotiable instruments. The rules were first evolved by 
custom—a special custom applicable only to those trading with mer¬ 
chants abroad. Gradually the same rules w,ere applied to inland bills 
in trading transactions, and finally the law was extended to cover all 
transactions whether trading or not.™ We see here the progress from 
special custom to the common law itself. Hence the test of immemorial 
user is not relevant. ‘We cannot think that if a usage is once shewn to 
be universal, it is the less entitled to prevail, because it may not have 
formed part of the law merchant as previously recognised and adopted 
by the Courts.’ 17 

Another use of custom in English law is with reference to contract. 
It may often be assumed, if there are no specific clauses in the contract 
to tf e contrary, that the parties intend to contract on the basis of the 
usages of the trade. Thus general usage has been held enough to create 
a general lien. ‘Everybody knows that by common law a man may 
detain the commodity on which he has bestowed labour or money. 
But this is a claim of a larger lien, and those who seek to establish such 
a lien must show a course of dealing so general and uniform that per¬ 
sons must be supposed to form their contracts tacitly on the under¬ 
standing that there is such a usage.’ 38 

36 F. A. Greer, 9 L.Q.R. (1893) 167 ; Bromwich v. Loyd, 2 Lutw. 1582. 

37 Goodwin v. Robarts (1875), L.R. 10 Ex. at 356, per Cockburn C.J. 

3H Bleaden v. Hancock (1829), 4 C. & P. 152 at 156, per Tindal C.J. 
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VIII 

THE JUDICIAL METHOD 


§ 41. Introduction 

Whether a community lives in rural simplicity or in modern com¬ 
plexity, whether it pins its faith to case law or to a code, the judicial 
method plays an important part in the development of law. A study of 
the technique used by judges raises some of the most fundamental 
problems in jurisprudence, and in the English-speaking world no 
other part of the theory of law has provoked such a voluminous litera¬ 
ture. Both the strength and weakness of the common law are revealed 
by the case method, but in a short chapter it is only possible to raise 
those general issues which are of most importance for jurisprudence. 

§ 42. Law, Logic, and Science 

How far can the task of the judge in developing the law be described 
as scientific? Or is it an art? It is convenient to approach this problem 
by a consideration of the theory of the logical plenitude of law. In a 
broad sense this theory means only that a judge cannot refuse to decide 
a case on the ground that there is no precise authority in point. 1 Elec¬ 
tricity may raise new problems for the law of tort, but a court cannot 
dismiss a plea merely because there are no precedents dealing with 
this useful but dangerous force. In this particular instance old rules 
(either of negligence or strict liability) may be adapted to reach a solu¬ 
tion; in other cases no existing rule may be applicable. Smart builds a 
tower so that he can broadcast the races which his neighbour conducts, 
and Smart’s style is so graphic that many people prefer to listen to his 
commentary than to pay for admission to the race-course. His neigh¬ 
bour sues for the resulting loss. 2 No court is entitled to refuse to adju¬ 
dicate because counsel can cite no authority on ‘all fours’. The court 
may dismiss the plaintiff’s request for a remedy, but even then a legal 
answer is given to the problem, for Smart has a legal right to continue 
the broadcasts. There is a great difference between deciding that there 
is no legal answer to the problem and decreeing that the defendant’s 

1 Thus Art. 4 of the French Civil Code lays down that a judge who refuses to 
decide a case on the ground that the law is silent or obscure is guilty of a denial of 
justice. This doctrine may be called the prohibition of non liquet: Lauterpacht, 
Function of Law in the International Community, 60 et seq. 

2 Victoria Park Racing Co. Ltd. v. Taylor (1937), 58 C.L.R. 479. 
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conduct creates no right to a legal remedy . Understood in this sense, 
the theory of the logical plenitude of the law states only the undeniable 
truth that law is not a mere collection of detailed rules, but an organic 
body of principles with an inherent power of growth and adaptation 
to new circumstances. This theory is not only logically justifiable but 
historically true, for we cannot conceive of the wnole body of the com¬ 
mon law descending from heaven and containing, even implicitly, the 
developed modem distinctions. Had stare decisis been interpreted in 
a narrow fashion as meaning that no decision could be given unless a 
clear precedent could be discovered, it is clear that our modern com¬ 
mon law could not have been created. 

But we need only give a slight twist to our doctrine of the logical 
plenitude of law to make it a narrowing force. If we postulate that all 
problems can be solved purely by logical deductions from the actual 
rules in force, 3 we are depriving the law of all power to develop, and 
the dead hand of the past will crush its growth. An acute critic has 
shown the difficulties that have arisen in private international law 
from the tendency to treat certain dogmas as ends in themselves. 4 Law 
can develop only by perpetually drawing new values and solutions 
from the life of the community: this is achieved partly through the 
development of new law and partly through standards and principles 
which are implicit in particular branches of the law (e.g. reasonable¬ 
ness or public policy). 5 

In the golden age of rationalism men wished to construct a legal 
system analogous to Euclidean geometry, the basis of which is the 
assumption of self-evident truths or axioms and the deduction by 
rigorous logic of the whole system from this base. The axioms of jus¬ 
tice were to be discovered, and when a particular dispute came before 
the court for decision, the judges could say: ‘Come, let us calculate.’ If 
there was dissent, then the opinion of either the majority or the minor¬ 
ity must contain within it a logical fallacy. It needs no argument today 
to convince the reader that the judicial method is not as simple as this. 
The difficulty of securing agreement as to the ends of law has already 
been discussed, 6 and if the ends of law cannot be rigidly determined, 
the argument for a ‘legal geometry’ is left without a foundation. More¬ 
over, modern developments have shown that such a view of geometry 

3 This doctrine is sometimes attacked as the ‘jurisprudence of conceptions’ or 
‘mechanical jurisprudence’. 

4 W. W. Cook, The Logical and Legal Bases of Private International Law . 

3 Supra , § 34. 

• Supra, § 35. 
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was incorrect. Euclidean axioms an not ‘self-evident’ truths but con¬ 
venient hypotheses, and it is possible to construct a useful and self- 
consistent geometry on the postulate (inter alia) that parallel lines 
always meet. 7 The practical test is which type of geometry is more 
suitable for a particular purpose. 

The rules of formal logic are invaluable to the courts and the falla¬ 
cies of an argument may sometimes be most easily exposed by casting 
it in the form of a syllogism. 8 Moreover, in systematizing the law, 
deduction from a general principle may serve to show the real source 
of a rule. But the syllogism is a method of demonstration rather than 
of discovery. From the two premisses ‘All jurists are dull’, ‘Alfred is 
a jurist’, we can draw the conclusion that ‘Alfred is dull’. But the con¬ 
clusion does not reveal to us any new truth, since it is implicitly con¬ 
tained in the premisses which have been assumed. The syllogism 
provides us only with a convenient method of stating conclusions 
which we have already reached. 

The attempt to reduce law to a definite number of legal rules and to 
make the judicial task one of pure deduction alone has led to a reac¬ 
tion. The judge does not always find his general principle ready-made 
frequently it may be implicit in a line of cases and the utmost 
subtlety may be necessary to discover it. Hence the worship of induc¬ 
tion has become popular. Instead of starting with a general rule the 
judge must turn to the relevant cases, discover the general principle 
implicit in them, and then deduce from it the rule applicable to the 
case in hand. The outstanding difference between the two methods is 
in the source of the major premiss—the deductive method assumes 
it, whereas the inductive sets out to discover it from particular in¬ 
stances. 9 Hence there arises today an emphasis on the logic of dis- 
v'overy, and the drawing of an analogy between the task of the judge 
and that of the natural scientist. The latter, with a particular know¬ 
ledge gained by many experiments, frames a provisional hypothesis 
(which he hopes will describe the facts), and then tests that supposi¬ 
tion by making further experiments in order to assess the accuracy of 
the deduction drawn from it. It is argued that the judge frames a pro- 

7 For example, see (he non-Huchdcan geometries of Lobatschewsky and Riemann, 
discussed by Pomcard, Science and Hypothesis, 35 et seq. 

8 Ct. per Griffith C.J., Scott v. Cawsey, 5 C.L.R. 132 at 141 : Simonds J., Lewis 
and Co. v. Bell Properly I rust, |1940| 1 Ch. 345 at 350. J. Stone provides the most 
acute modern survey : Province and Function of Law, chs. vi, vii, though it suffers 
from taking a rather narrow view of logic: F. C. Hutlcy, 1 Annual L. R. (W . A.) 172. 

Dewey, 10 Cornell L. Q. (1924) 17, cited Jerome Hall, Readings in Jurisprudence. 
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visional rule to deal with a particular case; in further decisions the 
formulation of the rule is tested by application to new facts and per¬ 
haps it is adapted, modified, or restricted until finally the rule app^^rs 
as a satisfactory tool of judicial technique. At best, however, this is 
only an analogy, as can be seen from the discussion of the function 
of the judge where there is no authority in point. 10 The scientist is 
seeking to describe what is, and objective tests may be used to dis¬ 
cover the accuracy of the description. But the judge must prescribe 
what ought to be, and once we introduce the element of value there 
may be legitimate differences of opinion which cannot be decided by 
objective experiments. 11 In developing the standard of care to which 
motor-drivers ought to conform by applying to it the subtleties of the 
doctrine of contributory negligence, there is no easy test which a judge 
can use, for he is not trying to describe what motorists actually do, but 
what in contemplation of law they ought to do. As is shown in the 
next section , dissent in appellate courts, where there is no binding 
authority, is frequently due to differing notions as to the interests that 
the law should protect. 

Moreover, a scientist is free to modify any theories which he finds 
inaccurate—his loyalty is to scientific truth and no; to tradition. He is 
not bound to worship the golden idols of the past if they have feet of 
clay, but while a judge may not revere he is bound to follow such pre¬ 
cedents as are binding upon him. 12 The common law doctrine of 
binding precedent has prevented final courts from engaging in tenta¬ 
tive experiments and from correcting the mistakes of the past. 

Thus the law of torts has two broad divisions, liability for negli¬ 
gence and strict liability. In determining the boundary line between the 
two, the courts have not relied on logical deductions or elegantia iuris: 
the attempt has been rather to base rules on expedience and social 
custom. One who creates an abnormal risk should be strictly liable for 
any injury thereby caused. The legal formulation of this broad prin¬ 
ciple is that strict liability applies where there is an abnormally danger¬ 
ous user of land. 13 To collect water within a reservoir subjects to strict 
liability, 14 but to instal water-pipes in a house does not. 15 Gas mains 

111 Infra, § 45. 

“ Cf. Dickinson, 29 Col. L. R. (1929) 287-8; Laski, 2 Politico (1936) 115. 

12 Leon v. Casey (1932), 48 T.L.R. 452 at 455. Judges dislike having to give judg¬ 
ment against the merits on a technical point: Rentit Ltd. v. Duffield, f 1937] 3 All 
E.R. 117. 1J Rylands v. Fletcher (1868), L.R. 3 H.L. 330. 

14 This is a convenient phrase used in the American Restatement—there is actual 
liability only if damage follows and no particular defence can be proved. 

15 Rickards v. Lothian, [1913J A C. 263 at 280-1. 
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in the street or high-tension electric cables are caught by the rule, but 
domestic electric wiring and gas-pipes are not. 16 Thus the application 
of this broad legal standard of unnatural user is a nice question of 
policy rather than the result of deduction from an accepted formula. 
If we emphasize the fact that ‘burning off’ an estate is beneficial in a 
grazing community because it reduces the risk of bush-fires at the 
peak of the hot season and because it is the best way to produce good 
pastures, we may (as some Canadian courts have done) regard this as 
a natural user of land; 17 if we emphasize the danger to others involved 
even in careful ‘burning off’ we may apply the doctrine of strict lia¬ 
bility (as the Australian High Court has done). 18 In one sense courts 
are trying to evolve a reasonable hypothesis just as does the scientist, 
but the nature of the activity of each is fundamentally different. 

In the present century the abuses created by attempts to treat the 
solution of legal questions as if they were theorems in geometry has 
led to a reaction, and (as is often the case) the reaction has gone too 
far. Holmes J. epigrammatically pointed out that ‘the life of the law 
has not been logic: it has been experience’, 19 and torn from its con¬ 
text 20 this has been used as a justification for the slogan ‘trust life 
rather than theory’. Geny, Ehrlich, Gmelin, and Pound all show the 
abuses of a narrow logical method. 21 Ehrlich points to the profound 
wisdom of German legend which typifies the devil as a sharp dialecti¬ 
cian. vSome urge that common sense should be made the source of law 
—for the purely logical approach we should substitute a dynamic or 
psychological point of view. 22 

But Hoernle reasonably asks why should logic be blamed. 23 This is 
due to two causes: firstly, the ‘geometrical view’ of law was regarded 
as the typical logical approach; secondly, the Kantian attempt to use a 
rigid logic of the a priori to determine the permanent element of law 

16 Collingwood v. Home and Colonial Stores Ltd., [1936] 3 All E.R. 200. 

17 See Robinette, 11 Can. B. R. (1933) 99. 

18 Hazelwood v. Webber (1934), 52 C.L.R. 268. In this case, however, the ‘burning 
off’ was done in midsummer. 

18 The Common Law , 1. Lord Simonds, Gilmour v. Coats , [1949] A.C. 426 at 449, 
emphasizes that the common law approach is so empirical and historical, that it is 
not possible to argue logically from the category of educational trusts to that of 
religious trusts. 

:0 Holmes J. showed a nice sense of the influence of the logical structure of law, 
and a consideration of his writings reveals his true position. Cf. Collected Legal 
Papers, 167 ct seq. 

21 The most accessible source is Science of Legal Method (The Modern Legal 

Philosophy Series) G£ny, 42, Ehrlich, 84, Gmelin, 92, Pound, 208. Review by 
Hoernte, 31 Harv. L. R. 807. 7 

22 Wurzel, Sc. Legal Method, 297 

22 31 Harv. L. R. (1918) 807. 
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led to a reaction against logic as such instead of a dislike of this par¬ 
ticular method. But the law cannot dispense with a logical method if 
it is to have any claim at all to rationality Can we think at all with* it 
following the rules of logic? ‘Formally, thinking is good or bad 
according as the conclusion does, or does not, follow from the premis¬ 
ses.’ 24 Materially, thinking may be bad because of a narrow or unskil¬ 
ful choice of premisses. Undoubtedly in the past the premisses from 
which rules have been deduced have been rather narrow, but instead 
of attacking logic it would be more reasonable to broaden the founda¬ 
tions of the law. Science once suffered from the attempt to deduce 
rules from so-called self-evident truths, but its great advance came 
from the recognition that there is a logic of discovery as well as that 
of the syllogism. The argument really comes to this—that modern 
authors suggest that the judicial method requires a broader approach. 
The categories of law are not ends in themselves but tools that should 
be adapted to serve the purposes of law. To give up logic because of 
the excesses of a particular method, or to worship irrationality because 
of the mistakes of the past, would be as wise as to sacrifice our eyes 
because occasionally we see what is not there. 25 To suggest that the 
best law can be achieved without a proper use of logic is simply non¬ 
sense. Moreover, the realist approach tends to underrate the effect of 
the judge’s desire for certainty and a rock of authority on which to base 
the decision. If there is no actual binding authority, logical argument 
from legal principles helps to lighten the responsibility of decision. 
It is absurd to suggest that all judges wish to bend the law to their 
individual whims: what most desire is a reasonable escape from the 
agony of decision. 


§ 43. The Facts and the Law 

The task of the court in actual litigation is to discover the facts of 
the case, 26 to declare the rule of law that is applicable, and then to 
make a specific order which is the result of the application of the law 
to such facts as are considered relevant. The distinction between fact 
and law is important in pleading and proof, the functions of judge and 
jury, appellate procedure, the theory of precedent, and the doctrine of 
res judicata. 

At first sight the distinction between fact and law seems a simple 

24 31 Harv. L. R. (1918) 807 at 810. 

28 Morris Cohen, Law and the Social Order, 177; F. C. Hutley, 1 Annual l. R. 
(W . A.) 172. 

26 Infra, § 128. 



156 THE JUDICIAL METHOD §43 

one. Whether the fire that burned my neighbour’s house started on my 
property is a question of fact: the rules that determine my liability 
raise a question of law. Bohlen has defined a fact as something which 
has happened or existed, including not only physical facts but also 
states of mind. 27 When did Smith die? Did Jones know of the exist¬ 
ence of the lease? These are questions of fact As opposed to the facts 
which describe what happened, law deals with the question of what 
ought to be done about those facts. 

' It would seem, then, that a court has two distinct processes: firstly 
to find the facts and then to apply the law. But this is a very superficial 
analysis, for the discovery of the facts and the law cannot be too 
sharply divorced. Even for science a fact is not a stubborn entity 
existing in the outside world, which of itself suggests the hypothesis 
which will describe it. Just as the relevancy of a particular fact is 
determined by the hypothesis which the scientist is investigating, so 
out of the tangled web of human affairs the law must decide what facts 
are material to the issue. In one sense we do not know what principles 
of law are applicable until we know the material facts, but what facts 
are material in a given claim is determined by the framework of prin¬ 
ciples we call the law. To prove every fact would be futile, and the 
lawyer is guided in his proof by the particular rules that he thinks are 
applicable. When the client pours out his troubles to his solicitor, the 
first step is to discover the legal pigeon-holes in which the facts are to 
be placed. If the story is one of loss of reputation due to the verbal 
attack of a neighbour, then the lawyer brings to mind the rules of 
slander and searches for those facts which the law has declared to be 
essential to liability. The skill of the lawyer sifts the relevant factors 
from the mass of detail placed before him. 

Moreover, it is not as easy to determine the meaning of the term 
fact as was suggested above. This has always proved a difficult prob¬ 
lem for philosophy; and even in law, which is often content to ignore 
the problem of metaphysics, there are several uses of the term. 
Actually we can discover the meaning of the term fact only by exam¬ 
ining the context in which it is used. Thus a question of fact is some¬ 
times contrasted with a question of law, or a matter of fact with mere 
matter of opinion. 

Firstly, the facts and the law are frequently contrasted. Even in this 

7 72 Univ. of Pa L. R. (1924) 112. Thayer writes : ‘All enquiries into the truth, the 
reality, the actuality of things arc enquiries into the fact about them’: A Preliminary 
l realise of Evidence (1898), 191. These references are cited by R. E. Paul 57 Harv 
L. R. (1944) 753. 3 ’ arv ‘ 
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use there are several different shades of meaning: 28 indeed, ‘fact and 
law are to some extent inextricable’. 29 There is no ultimate definition 
—much depends on the rules of the particular system in question. The 
question has been complicated by the envision of functions between 
the judge and the jury. The general doctrine is that the jiry must 
determine the facts and the judge the law. But there are many quali¬ 
fications to be made before this statement can be accepted as accurate. 

(a) l lie judge (in general) is not entitled to leave the case to the 
jury unless there is some evidence on which a reasonable man could 
decide for the plaintiff. 

(fi) Some questions of fact are determined by the judge. Pre¬ 
sumably the existence of reasonable and probable cause is a question 
rf fact, and yet it is the duty of the judge to decide this point in an 
action for malicious prosecution. 

(c) The task of the jury is frequently to give a general verdict, e.g. 
finding a prisoner guilty of murder or a defendant of negligence. 
Although the judge lays down the law, the jury must apply it to the 
facts and reach a conclusion that theoretically is a mixture of law and 
fact. When a jury decide that a plaintiff is guilty of contributory negli¬ 
gence, they must first determine what a reasonable man would do in 
the circumstances and then decide whether the particular plaintiff fell 
short of this test or not. The law is interested, not in the physical world 
as such, but in facts as seen by the law in relation to its particular 
frame of reference. It is true that in science also selection must be 
made, and that what are called facts are frequently the result of the 
application of a particular standard to a certain part of the material 
world. Thus we would regard the statement that a book is six inches 
long as a statement of fact, but, of course, this is discovered only by the 
application of a particular standard—the foot rule. It may be argued 
that this is analogous to the testing of human conduct by the criterion 
of the reasonable man. But there is one real difference—scientists have 
agreed on the acceptance of rigid standards and any argument con¬ 
cerning the length of a book may be easily tested. Human fallibility 
may cause error in carrying out difficult experiments, but there is no 
room for discretion as to what is really meant by the standard of the 
foot rule. When we analyse the criterion of negligence there is a large 
area of free play, for not all are agreed as to what action a reasonable 

2S Salmond, Jurisprudence (10th ed.), § 22; R. A. Brown, 56 liarv. L. R. (1943) 
899; Winfield, 59 L.Q.R. (1943) 327. 

Op. cit. 341 ; A. Farnsworth, 62 L.Q.R. (1946) 248. 
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man would take in the particular circumstances. Hence there is a blur¬ 
ring of the lines between questions of fact and of law which causes 
difficulty on appeal, for an appellate court is entirely free to correct an 
error of law, but is loath to upset a finding of fact by a jury unless it 
is one that could have been reached by no reasonable body of men. It 
has been wittily said that an appellate court is guided by its wish to 
uphold or reverse the particular decision: if it is desired to reverse the 
decision the court assumes jurisdiction because a point of law is in- 
' volved; if it is wished to uphold the verdict it is treated as a particular 
finding of fact. 30 One writer remarks: The delusive simplicity of the 
distinction between questions of law and questions of fact has been 
found a will of the wisp... .’ 3, If two persons both wrongly think that 
a flat is not subject to the Rent Restriction Act because of substan¬ 
tial alteration, is that a mistake of fact or of law? The difficulty of the 
problem is shown by a division in the Court of Appeal. 32 Denning L.J. 
distinguishes primary facts (proved by witnesses or documents) from 
the conclusions or inferences deduced by a process of reasoning from 
them. If these conclusions can be as well drawn by a layman (properly 
instructed in the law) as by a lawyer, then they are conclusions of fact 
for the tribunal of fact: if, however, the conclusion to be drawn from 
the primary facts requires for its correctness determination by a 
trained lawyer, the conclusion is one of law, on which an appellate 
court is as competent to have an opinion as the tribunal of fact. 33 This 
is perhaps a working test—the difficulty being to determine when the 
inferences require determination by a trained lawyer. The use of 
another formula does not remove the ambiguity inherent in the dis¬ 
tinction between law and fact. 

Secondly, fact and opinion are frequently contrasted. Whether a 
company has been prosperous in the past is a matter of fact, whether 
it will fulfil the expectations aroused by its prospectus is a matter of 
opinion. In the criminal law a person can be convicted of false pre¬ 
tences only if the pretence concerns a present state of fact—obtaining 
money by a promise to marry does not fall within this requirement as 
the pretence relates only to the future. Again, a witness is instructed 
that he must speak only of the facts—not give his mere opinions. In 

50 Cf. The Heranger, 11939] A.C. 94 at 101. 

31 Isaacs, 22 Col. L. R. (1922) 1. 

52 Solle v. Butcher. [1949J 2 All E.R. 1107: see also Chandler v. Strevett, 119471 
1 All E.R. 164 at 165. 1 1 

33 British Launderers' Research Association v. Borough of Hendon Ratine 
Authority, [19491 1 K.B. 462 at 471-2. 7 S 
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general, only one who has qualified as ar* expert witness can go 
beyond the facts. A witness in describing a motor-car accident should 
reveal what he actually saw, not what he imagined to happen. But the 
line is not easy to draw, as modern psychology and medicine show. 
The eye really sees very little and we infer the rest from a hasty 
glance. Even the most honest person finds it difficult to distinguish 
between what he actually saw just before a collision and the finished 
theory which his mind weaves out of the few blurred impressions 
imprinted on his retina. The eyewitness was once regarded as the best 
evidence—now learned doctors 34 write articles to show how the im¬ 
perfect human sense may mislead even an impartial bystander with 
the result that he is reasonably quite convinced that he actually saw 
what did not take place. 

However difficult it may be to define the exact difference between 
law and fact, the distinction itself is fundamental for any legal system. 
Law consists of the abstract rules which attempt to reduce to order 
the teeming facts of life. Facts are the raw material on the basis of 
which the law creates certain rights and duties. We shall later divide 
facts into acts and events—the former being subject to human control 
and the latter designating those facts that occur without human inter¬ 
vention. 35 


§ 44. Precedent 

A court may be bound by statute or the decision of a superior court. 
In England the courts are imperatively bound by decisions of higher 
courts in the same hierarchy, and the House of Lords, 36 the Court of 
Appeal, 37 and the Divisional Court 38 are each bound by their own 
decisions. Decisions of the Judicial Committee of the Privy Council 
are absolutely binding on many courts in the Empire, but the Judicial 
Committee and many Dominion courts reserve liberty to overrule 
their own decisions. This English doctrine of binding precedent differs 
from that of other systems, but it is a legitimate study for jurispru- 

34 ‘The Credibility of the Eye-Witness’, by Dr. Hodgson in 7 Medico-Legal R. 
(1939) 108. 

35 Infra, § 65. 

34 London Street Tramways v. L.C.C., [1898] A.C. 375. 

37 Young v. Bristol Aeroplane Co., [1944] 1 K.B. 718. There are, however, excep¬ 
tions laid down in this judgment, e.g. that the previous decision was given per 
incuriam or is opposed to general principles subsequently laid down by the House of 
Lords or where there are previous conflicting decisions of the Court of Appeal. This 
allows more flexibility than might be imagined: R. N. Gooderson, 10 Camb. L. J. 

34 Huddersfield Police Authority v. Watson, [1947] K.B. 842; W. H. D. Winder, 
9 Mod. L. R. (1946) 257. 
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dence as one development of the judicial method. In most continental 
countries a long course of decisions may have high persuasive 
authority, but no country pays to the single decision the worship 
of the English common law. Even in America, where the common 
law system was borrowed the doctrine of precedent is rather more 
liberal. 39 

But when it is said that a decision is binding, this does not mean 
that every sentence uttered by a judge in deciding the case must be 
considered as imposing a rule of law. It is usual to distinguish between 
obiter dicta which are not binding and the ratio decidendi which is, 
but the determination of the ratio is not as easy as might appear at 
first sight. The classical view was that the ratio was the principle of 
law which the judge considered necessary to the decision of the par¬ 
ticular case before him, but Professor Goodhart 10 has pointed out that 
we cannot always accept the actual formulation of a principle by a 
court, since the principle may be laid down in either too broad or too 
narrow a fashion. Moreover, in appellate courts each judge may state 
the principle in different language, and hence it is not always possible 
to discover the ratio decidendi by a mere quotation from the judg¬ 
ment. 

The first step is to determine the material facts on which the judge 
based his decision. If there is an opinion, we must accept the facts as 
they are found by the judge, for it is on the basis of the facts that he 
considers material that the law is declared. Having found the material 
facts, the ratio decidendi is ‘the conclusion reached by the judges on 
the basis of the material facts and on the exclusion of the immaterial 
ones’. 11 In other words, no court has power to lay down a binding rule 
of law on facts which are not before it. To discover whether the ratio is 
binding in a subsequent case we must see if the material facts are iden¬ 
tical. If they are not, then the first decision is not binding on the court 
that deals with the second. This close emphasis on material facts dis¬ 
tinguishes the English attitude to decided cases from that of conti¬ 
nental jurists who in general regard a judgment as a theoretical answer 
to a rather abstract question of law. 42 English law is thus averse to 
premature generalization—it prefers to go cautiously forward step 
by step. 13 


,M 14 Univ. of Cincinnati L. R. (1940) 203-355. 
Essays in Jurisprudence and the Common Law, 1. 

41 Goodhart, op. cit. 22. 

42 Coh \ 5 Camh. L. J. (1935) 366 at 367. 

43 14 Univ. of Cincinnati L. R. (1940) 331. 
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But many difficulties arise in any attempt to discover what are the 
material facts. Thus in Donoghue v. Stevenson 14 it was decided that a 
manufacturer of ginger beer owed a duty of care to the consumer to 
prevent the remains of decomposed snails from causing gastric 
trouble. It would have seemed absurd to confine the ratio to ginger 
beer. But was the rule limited to foodstuffs? Or to things likely to 
result in danger to life, limb, or health ? 45 Was it material that there 
was no possibility of intermediate examination by the retailei? Or 
was it enough that the res would reach the consumer subject to the 
same defect, there being no commercial probability of intermediate 
examination ? 16 Many decisions have been necessary to work out the 
real meaning of the doctrine. Professor Goodhart suggests that a fact 
is material unless it is expressly or impliedly held immaterial , 47 but 
the difficulty is to discover what is implied. In truth we frequently 
cannot discover for what a case is authority unless we consider it in 
relation to prior and subsequent cases. One case, so to speak, plots a 
point on the graph of tort, but to draw the curve of the law we need 
a series of points. In many important cases there is a statement of prin¬ 
ciple much broader than is necessary if the material facts alone 
are considered. If the decision is felt to be wrong, the decision will 
be confined to cases raising precisely the same general facts; if it 
is thought correct, the merest obiter dictum may have very great 
weight. It is for this reason that the adoption of Professor Goodhart’s 
theory does not, as some suppose, diminish too greatly the value of 
written judgments. A court, if it approves the general doctrine ex¬ 
pressed in a case, will apply it whether it is bound or not. The rigid 
determination of a ratio decidendi is necessary only where a court 
considers a decision unfortunate, or where there is an apparent con¬ 
flict of binding decisions. To suggest narrow limits to what is abso¬ 
lutely binding does not deny the tremendous influence of a broad 
general principle expressed in a judgment, if the lips that uttered it 
were worthy of respect. 

Moreover, since the House of Lords is bound by its own decisions, 
it is perhaps inevitable that freedom should be sought in a rather 
narrow delimitation of the ratio decidendi . In Australia, wider 
theories have been enunciated by the High Court , 48 but since it can 

44 [1932] A.C. 562. 

43 See Old Gate Estates Ltd. v. Toplis and Harding and Russell, [1939] 3 All E.R. 
209. 

46 Grant v. A.K.M.. [1936] A.C. 85. 47 Op. eft. 21. 

48 Deakin v. Webb (1904), 1 C.L.R. 585 at 604--6. 

5373 M 
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overrule its own decisions, there is not too great a danger of prema¬ 
ture rigidity . 49 

One criticism of a narrow theory of the ratio decidendi is that it may 
make the law a ‘wilderness of single instances ’, 50 since facts are infi¬ 
nitely various. But the material facts are strictly limited ; 51 however 
diverse the circumstances of a motor-car accident, the material facts 
are whether there was negligence in either or both parties. The great 
danger of a case method lies in forgetfulness that cases are useful 
only in so far as they lay down principles; certainly a broader theory 
of the ratio would emphasize this, but the narrower theory has been 
thrust on English law by the need of distinguishing inconvenient cases 
which there is no power to overrule. The English doctrine of precedent 
cannot become entirely mechanical, for it is impossible to draw a rigid 
line between ratio decidendi and obiter dicta. So long as appellate 
courts render individual judgments, some flexibility is preserved, 
because of the logical impossibility in some cases of discovering a 
common ratio . 52 Moreover, the English language creates inevitable 
ambiguities which are not present in science where rigidly defined 
terms can be used. There is no trick of method which can rigorously 
determine the ratio—the interpretation of precedent is an art rather 
than a science. 

Is the English doctrine, which allows binding authority to a single 
decision of a higher court, too narrow? The answer tentatively 
suggested is that, while it leads to confusion if lower courts do not 
follow decisions of upper courts in the same hierarchy, the House of 
Lords should be given power to correct its own mistakes. Various 
reasons have been used to justify the doctrine of precedent 53 —that 
it is adequate proof of custom, that it shows respect for the opinion 
of one’s ancestors, that convenience demands that a question once 
decided should not be subject to reargument in every case in which it 
arises. All these arguments contain a certain element of truth. Some 
claim as a virtue of precedent that it leads to certainty: others that 

49 The High Court is, save in certain constitutional cases, bound by decisions of the 
Privy Council, and if it adopts a wide theory concerning its own rationes decidendi, it 
should logically also apply the same theory to decisions of the Privy Council. 

40 Griffith C.J., Fraser v. Viet. Rlys. Commissioners (1909), 8 C.L.R. 54 at 58. 

51 Goodhart, op. cit. 24. For a criticism of the practice of citing cases with similar 
facts instead of searching for a principle, see Smith v. Harris, (1939] 3 All E.R. 960 
at 965 ; for a condemnation of the practice of citing single sentences out of their 
context, sec Mayer and Sherratt v. Co-op. Ins. Soc. Ltd., [1939J 2 K.B. 627 at 635. 

52 Stone, Province and Function of Law , chs. vi, vii; Paton and Sawer, 63 LQR 
(1947) 461 ; Jacobs v. L.C.C., {1950] 1 All E.R. 737. 

41 Goodhart, Probltme des sources du droit positif, 37 
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flexibility is the chief merit. Clearly a very flexible system can hardly 
be certain, since no one knows exactly when and where development 
will take place. It is the eternal diflicultv of law to reconcile rule and 
discretion, 54 and the practical problem is whether the common law 
achieves a reasonable certainty with some capacity for development. 
The doctrine of precedent makes against flexibility, although it has 
not prevented great development, and it leads to certainty 55 save 
where the cases are so many or so confusing that no clue can be found 
to the legal maze. An excess of precedents may easily lead to uncer¬ 
tainty unless they are uniform in result, and unless a satisfactory tech¬ 
nique exists for discovering relevant cases: sometimes a case may 
reach the House of Lords before it is discovered that there is a prece¬ 
dent which is binding. 56 In America the increase in the number of 
reported cases has led to a modification of the doctrine of stare decisis 
—by 1940 the total was nearing the two million mark, and the flood 
is more than human ingenuity can cope with. 57 

The view that precedent leads to the scientific development of the 
law is not convincing, for elegantia iuris may be secured either with 
or without a doctrine of binding precedent. Indeed, the doctrine of 
precedent may mean that unfortunate cases remain to mar logical 
symmetry. It is also urged that the doctrine has practical advantages 
—it is true that the case method is closely related to the facts in its 
development, but precedent is a hindrance since the truly practical 
method would allow of experiment and an opportunity to correct 
one’s mistakes. 58 Undoubtedly, reversal of a precedent may cause 
injustice to those who have shaped their conduct in reliance upon it, 
but this is an argument for extreme care in overruling precedents 
rather than for a complete denial of the power. Certainly, if a court 


54 Infra, § 46. 

44 Frank, Law and the Modern Mind, puts forward the realist thesis that the cer¬ 
tainty of precedent is only an illusion : supra, § 7. 

56 Penrikyber Nav. Colliery Co. v. Edwards, [1933] A.C. 28; Christie v. 
Leachinsky , [1947] A.C. 573 at 586; Allen, 59 L.Q.R. (1943) 308. 

i7 Goodhart, Essays in Jurisprudence and the Common Law, 50. See the Report 
of the Cincinnati Conference on the Status of Precedent, 14 C/mV. of Cincinnati 
L. R. (1940) 203-355. The growth may be seen in the following figures. From 1790 
to 1840 there were 50,000 reported Federal and State decisions; from 1840 to 1890 
there were 450,000 new decisions; from 1890 to 1940, 1,500,000; this makes a grand 
total of 2,000,000 cases. Will the lawyer of the future operate with microfilm and 
electronic devices: L. O. Kelso, 18 Rocky Mt. L. R. (1946) 378? 

48 Goodhart, Precedent in English and Continental Law (Stevens), 25. One of the 
greatest vices of the English doctrine of precedent is the occasional distinguishing of 
cases on very narrow grounds. Thus, Evatt J., in Chester v. Waverley Corporation, 
62 C.L.R. 1, distinguished the Coultas Case (1888), 13 A.C. 222, on a very narrow 
ground in order to secure opportunity for the law to develop. 
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follows no consistent policy and frequently c hanges from one view to 
another, disrespect for the law results, since a chance majority may 
affect the decision. The great difficulty, of course, is that, whereas a 
statute may change the law for the future but leave vested rights un¬ 
touched, a court can change the law only in the very act of applying it 
to a case, when ‘the attorney who drew the will... may have acted on 
the authority of that very decision’ which the court is asked to over¬ 
rule. 59 

It is also claimed that the individual caprice of the judge is con¬ 
trolled by the necessity of following binding precedents: ‘it is better 
to apply the law, which is the wisdom of a great many, than to act on 
one’s individual impression.’ 60 The community must be ruled by law 
and not by men, for then all are equally treated. But should we carry 
our natural love of equality as an attribute of justice so far as to treat 
twenty plaintiffs unjustly because one binding case laid down an unjust 
rule? Is it better to be ultimately right or consistently and persistently 
wrong? 61 One factor that is of great importance is that the following 
of precedent is easier in England than in many other countries, firstly, 
because the system of justice is centralized and there is a compara¬ 
tively small number of reported cases; secondly, because there is 
no written constitution which could be made unworkable if cases 
deciding its interpretation were made binding; and thirdly, because 
the legislature has absolute power to remedy any particular defect. 
Where there are many courts, as in America, the conflict of decisions 
inevitably leads to bolder criticism even of cases that are binding 
on a particular court. Similarly, some freedom must be retained in 
the interpretation of a written constitution, for amendment is not 
easy and a single decision might cause unforeseen practical difficul- 

ln the Goods of Hallyburton (1866), L.R. 1 P. & D. 90. In America some courts 
take the step of following the precedent in the case before them, but announce that 
they will not follow it in future. 

6U Per Madden C.J. who in Harvey v. Ottoway, [1915] V.L.R. 520 at 525, read an 
amusing sermon to justices who had refused to follow a decision of the House of 
Lords on the ground that two old married men could not be taught much on the sub¬ 
ject of a husband’s liability. ‘They, and indeed every one of us, would do well to listen 
to the House of Lords a tribunal not only composed of the greatest lawyers but 
also the most authoritative, for they speak last. And if it be said that the magistrates 
here acted on an inspiration spiinging from the antiquity of their domestic relations 
they ought still to remember that the Judges of the House of Lords, in addition to 
being great lawyers, are probably no less old and no less married than themselves and 
that acting on the inspiration in question is certain to lead to confusion and appeals 
and costs in the administration of justice.’ 

- Is ^f s ‘ n „ Aust - A gric- Co. v. Federated Engine-Drivers Assocn. (1913), 

i / C.L.K. .61 at 278: ‘It is not in my opinion better that the Court should be per¬ 
sistently wrong than that it should be ultimately right ’ 
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ties. 62 In England the courts have showed such great discretion in 
overruling persuasive precedents which have been accepted as law by 
a long course of conduct 63 that there is no reason to suppose that, if 
the House of Lords or Court of Appeal were giv» i power to overrule 
their own decisions, it would be rashly exercised. 64 

On the topic of precedent there is a voluminous literature which 
cannot be discussed; but it is submitted that what is even more impor¬ 
tant than the theory of the common law technique is the spirit in which 
it is applied. If the law tends to that love of subtlety for its own sake 
for which Parke B. was notorious and applies precedents in a rigid and 
unthinking fashion, then the future is dark, but there are welcome 
signs that courts are fully alive to their real task. What is even more 
important than the machinery is the quality of the men who control it. 

The English doctrine causes surprise to many foreign lawyers, for 
on the Continent no single decision even of the highest court is abso¬ 
lutely binding. While there is naturally a strong tendency to follow the 
doctrine of a line of cases, even then in theory 65 a lower court can 
depart from such a rule and higher courts reserve liberty to reverse the 
trend of case law. E. J. Cohn has claimed that the development in 
Germany of a theory of frustration of contract was greatly assisted by 
the ability to ignore inconvenient decisions. 66 It is absurd, however, to 
suggest that cases have no weight, for, as in England, they provide the 
life blood of the law and there is a more extensive adherence to pre¬ 
cedent than English lawyers sometimes suppose. 67 At first sight we 

62 Thus the High Court of Australia, the P.C., and the U.S. Supreme Court, all of 
which interpret written constitutions, have retained freedom to overrule their own 
decisions. 

63 c.g. Wolstanton Ltd. v. Newcastle-under-Lyme , [1940] A.C. 860; Lissenden v. 
Bosch Ltd., [1940J A.C. 412. Opinion is divided on the merits of the English system. 
Lord Wright in the Future of the Common Law, 81 ; Holdsworth, History of English 
Law, xii. 159 and 50 L.Q.R. 180; Allen, Law in the Making, cb. iv and 51 L.Q.R. 
333 ; Goldschmidt, English Law from the Foreign Standpoint, 28 et seq. Goodhart, 
50 L.Q.R. 40, 196, and Lord Tomlin (cited 13 Can. B. R. (1935) 606) arc rather criti¬ 
cal. Lord Chorley thinks that one of the main causes of disagreement between the 
courts in declaring what the law is and the business community in its contention as to 
what the law ought to be is the doctrine of precedent: 3 Mod. L. R. (1940) 272. 

64 This view is supported by Lord Wright, 8 Camh. L. J. (1943) 118 ; 13 Mod. L. R. 
M950) 23. Lord Cooper deprecates the introduction of the English doctrine into Scot- 
Vnd: ‘We arc now helpless in its suffocating grasp’—63 Harv. L. R. (1950) 472-3. 

65 Ancel, 16 J. Comp. Leg. (1934), 1 ; Amos and Walton, Introduction to French 
Law, 7. In practice, however, a long line of decisions is of such high persuasive 
authority that it is rarely departed from. Individual decisions are rarely cited in judg¬ 
ments, and hence the judge cannot shelter himself behind a particular decision. He 
must justify his judgment on principle. For Scotland, see Gardner, Judicial Precedent 
in Scots Law. 

” 28 J. Comp. Leg. (1946) 15 at 19. 

67 Niboyct. 20 Iowa L. R. (1935) 430. 
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might think that the existence of codes provided an explanation of the 
different views of English and continental law, since a code supplies a 
core of certainty which England finds in decided cases. But France 
only enacted her code in 1804, Germany in 1900—moreover, the 
English doctrine of precedent was fully established only in the eigh¬ 
teenth 68 or nineteenth 69 century. What was decisive was the greater 
influence on the Continent of Roman law which traditionally put 
great emphasis on the text-book because of the respect paid to the 
opinions of the jurists and the fact that Justinian’s Digest was largely 
‘Readings from famous Text-Books’ (to use a modern tag). As 
Roman law was regarded as a common law for the Continent, it 
tended to carry the prestige of the text-book with it. In England, due 
perhaps to the greater reverence which the Bench enjoyed, lawyers 
turned to decisions rather than to text-books for binding authority. 
Another reason is that England has a centralized hierarchy of courts 
and a relatively small number of judges and reported decisions. If 
there are a multitude of Courts of Appeal, it is difficult to make all 
decisions binding. 

It is rare on the Continent to cite decisions of last century or before. 
‘Surely it is significant that Continental lawyers are of opinion that a 
statute, which expressly orders judicial decisions to be binding, cannot 
mean that such binding force should be given to decisions so far back 
as twenty years ago.’ 70 English assiduity in searching the early reports 
and even the Year Books for authority seems very strange to a con¬ 
tinental lawyer. 71 

§ 45. Sources where there is no Authority 

Many codes lay down specific instructions as to the sources on 
which the judge should rely when there is no authority. The Japanese 
Code relies on custom and in default of that on reason and equity. 72 
The Swiss Code lays down that in the last resort the judge should 

*" Holdsworth, History of English Law, xii. 146 ct seq. 

‘® Allen, Law in the Making (4th ed.), 209 et seq. 

70 Cohn, 5 Camh. L. J. (1935) 370. 

71 Allen, Law in the Making (4th cd.), 221 states that out of 787 cases cited in 
11937J K.B. only 12 were older than the nineteenth century. But even making allow¬ 
ance for this, there is a difference of approach between English and continental 
jurists, for in England nineteenth-century authorities are regarded as modern. Some 
parts of English law, where there is rapid development, cannot pay great respect to 
old precedents. Thus Cheshire, Private International Law (3rd ed.), 479 rejects 
Lolley’s Case (1812), 2 Cl. & F. 567 n. as ‘too old to be of value’. On the other hand, 
the C.A. In re Diplock , (1948j Ch. 465 canvassed the authorities for 250 years. 

7 - Sugiyama, Rec. Geny, li. 446. 
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apply the rule which he would establish if he were acting as legis¬ 
lator. 73 When there is no code which provider precise directions as to 
the sources in the absence of authority, a judge will normally turn to 
persuasive precedents, 74 text-books, 75 the use of analogy, and such 
help as may be afforded by custom or the course of business. 

Analogy is a useful weapon but it must be cautiously applied. Mill 
describes it as follows: ‘two things resemble each other in one or more 
respects: a certain proposition is true of the one; therefore it is true of 
the other.’ 76 The accuracy of the conclusion drawn will depend on the 
relative importance of the resemblances and the unimportance of the 
differences between the two things—the situation being analysed from 
the point of view of the proposition which it is desired to establish. 
For example, it may be desired to find a rule to apply to electricity, 
and an analogy is sought in the rules relating to water. Artificial accu¬ 
mulations of water are likely to cause great damage if they escape, 
and the risk, even with reasonable care on the part of the owner, is 
greater than that to which an occupier normally subjects a neighbour. 
Yet analogy can furnish only a guide, not a decisive answer. There are 
nearly always two conflicting analogies which may be used in law. In 
life we find almost every degree between actual identity and remote 
resemblance, and a supporter of an analogy will emphasize die points 
of resemblance, an opponent will maintain that the differences are 
crucial. Thus it has been accepted by the courts that although electric 
wiring in a private house may be a source of danger similar in kind if 
not in degree to a high-tension cable, nevertheless there is no unusual 
risk created by an occupier who has his house fitted with electric light, 
since such a procedure is the normal practice. 77 Broadcasting has 

73 Art. I. Du Pasquier points out ( Introduction a la theorie generate, 203) that, 
although the Swiss court uses the classical theories of interpretation, it uses them 
with a practical sense of what is demanded by the needs of today—it is largely open 
to the current of ideas represented by Interessenjurisprudenz. 

71 Cf. the use made in English courts of Roman law: Bechervaise v. Lewis (1872), 
L.R. 7 C.P. 372; Coggs v. Bernard (1703), 2 Ld. Raym. 909; or of American deci¬ 
sions: Haynes v. Harwood, [1935] 1 K.B. 146. 

7A Infra, § 54 . 78 A System of Logic (1879), ii. 88. 

77 Coilingwood v. Home and Colonial Stores, [1936] 3 All E.R. 200. Is a hydro¬ 
plane a vessel or not? If the question is whether it should be subject to Admiralty 
jurisdiction while afloat, its resemblance to a vessel is more important than the fact 
that it can also fly. But, if the question is whether the representatives of a passenger 
drowned while the hydroplane was afloat on the water can recover under an insurance 
policy which excepted the perils of flying, the answer is ‘No’, for the mere fact that it 
was afloat at the moment did not lessen the risk, since a hydroplane is more likely to 
capsize than an ordinary vessel. Hence in one case the analogy was applied and in 
the other was not: Reinhardt v. Newport Flying Service Corp., 232 N.Y. 115 and 
Wendorff v. Missouri State Life Insurance Co., 318 Mo. 363, cited Wu, The Art of 
Law, 127-8. 
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raised many problems. Is the proper analogy libel or slander? Is the 
owner of the station liable for interpolated remarks, on the analogy of 
the newspaper? If a defamatory broadcast is heard in forty-eight 
States, is a separate tort committed in each State? 78 

The advantage of a proper use of analogy is that it enables the new 
situation to be dealt with by a rule which can be placed in a coherent 
relation with rules that are already established. It is thus assumed that 
the law is a consistent body of principles and every attempt is made to 
keep it as such. 

If analogy fails the judge may turn for help to any source. 79 Such 
material as he discovers will not, of course, be imperatively binding 
upon him, and he will reach such a conclusion as can best be fitted 
into the general body of the law. Text-books may provide an accep¬ 
table solution, or there may be borrowing from a kindred system of 
law- -thus American cases may provide useful material for English 
courts. 80 Even systems whose basis is far removed may be drawn 
upon, and the Roman storehouse of legal learning has proved of con¬ 
siderable assistance to English jurists. 81 

But in drawing on these aids a consideration of what is expedient 
for the community concerned is 

‘the secret root from which the law draws all the juices of life. . . . Every 
important principle which is developed by litigation is in fact and at 
bottom the result of more or less definitelv understood views of public 
policy: most generally to be sure ... the unconscious result of instinctive 
preferences and inarticulate convictions, but none the less traceable to 
views of public policy in the last analysis.’* 2 

What is really decisive is the ‘inarticulate major premiss’, the judges’ 
view as to the reasons and policy which lie behind the law. Pound has 
pointed out that there are in every system of law not only concepts and 
a method of applying them but a body of philosophical, political, and 
ethical ideals as to the end of law which gives direction to its develop¬ 
ment. 83 Lord Macmillan writes that ‘in almost every case, except the 
very plainest, it would be possible to decide the issue either way with 
reasonable legal justification’ and that, in such cases, ethical con- 

•' 60 Harv. L. R. (1947) 941. 

* Curdozo, The Nature of the Judicial Process’, G6ny, Methode d‘Interpretation 
Haynes v. Harwood. 11935] 1 K.B. 146 at 156. 

” Hantps v. Darby. 11948] 2 All E.R. 474. 

Holmes, The Common Law, 35-6. 

” 36 Harv. L R. (1923)645. 
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siderations operate and ought to operate. 84 No developing system of 
law can avoid the influence of the general views of the community 
as to the end that law should pursue. Although developed and con¬ 
sistent theoretical views as to the purpose of bw may not always 
exist, 85 nevertheless there are decisive practical views which sway the 
court in its choice either between competing analogies or its adoption 
of the material out of which a new rule is to be fashioned. An analysis 
of the judicial method thus raises many of the problems which we 
have already discussed under the heading of natural law-. 

Whether in the application of a settled rule, or in the creation of new 
law, we cannot avoid the influence of the personal factor. Lord Wright 
says of the particular examples which Lord Abinger cited to justify his 
doctrine of common employment that ‘these instances seem to show 
personal apprehensions rather than any principle’. 86 Scrutton L.J. has 
confessed to the difficulty of being sure that ‘you have put yourself in 
a thoroughly impartial position between two disputants, one of your 
own class and one not of your own class’. 87 Sir Ivor Jennings has 
traced the effect of changes in the personnel of the Judicial Committee 
on the interpretation of the Canadian Constitution. 88 Lord Buck- 
master in the snail case 89 thought it would be little short of outrageous 
to make a manufacturer responsible to members of the public for 
every bottle that issues from his works, whereas Lord Atkin thought 
that to impose liability for negligence was in accordance with sound 
common sense. ‘A tincture of humanity will stain the law reports until 
the courts are manned by Robots’, 90 and few would prefer the Robots 
to the humanity of the judge. 

§ 46. Fixity and Discretion 

‘Almost all of the problems of jurisprudence come down to a fun- 

84 Law and Other Things, 48. With respect, it is submitted that this dictum must 
be confined to cases which come before appellate courts. 

85 Supra , § 35 ; Winfield, 45 Harv. L. R. (1931) 112 ; Pound, 45 Harv. L. R. (1931) 
136. Vyshinsky, Law of the Soviet State , put it that the class essence of juridical chi¬ 
canery is obscured by a system of formal interpretation. But the issue is not as simple 
as that. 

84 Radcliffe v. Ribbie Motor Services Ltd., [ 1939] A.C. 215 at 239. On the other 
hand we must beware of formulating facile explanations: e.g. that the view of the 
judge is determined solely by economic forces. Few today would deny the great part 
played by economic factors, but it is idle to suggest that they are a sole or ultimate 
cause: Pound, 53 Harv. L. R. (1940) 365 ; Renner, The Institutions of Private Law 
and their Social Functions. 

87 1 Camb. L. J. (1922) 8. ■" 51 Harv. L. R. (1937) 1. ” [1932] A.C. 562. 

80 Fifoot, English Law and its Background, 249. One writer suggests that we should 
apply ‘job analysis techniques* to the judiciary! 



170 THE JUDICIAL METHOD §46 

damental one of rule and discretion, of administration of justice by 
law and administration of justice by the more or less trained intuition 
of experienced magistrates.’ 91 It has been shown that primitive law 
tends to be too fluid, but that in the middle period there is too great an 
emphasis on formality and rigidity. Thereafter many are the devices 
used to introduce flexibility. One method of extending the scope of the 
law, the fiction, is discussed above, 92 and legislation, which falls out¬ 
side the judicial method, is the subject of the next chapter. 

If we regard law as a body of rules, we may regard judicial dis¬ 
cretion concerning the application of those rules as being outside the 
law. Thus we might imagine a club with a very strict body of rules, 
which the committee has power to waive if it so desires. Markby 
regards the standards applied to the facts by juries as non-legal. 93 But 
if we emphasize the legal order, such discretion is as much part of it as 
the rules themselves. Thus the discretion used by the Chancellor in 
granting injunctions which prevented the plaintiff from securing the 
fruits of a common law victory may be clearly separated from the 
rules of common law, but it was a very important part of the English 
legal order. In truth, discretion is used in two senses—sometimes it 
means a power to depart from rules, sometimes it means a power of 
choice within fixed limits set up by law. In this second sense a judge 
may have discretion as to the sentence he will impose, the upper and 
sometimes the lower limits being fixed by law. Even an application of 
the standard of negligence to the facts of a case involves some ele¬ 
ment of discretion. In truth we can make a clear-cut distinction 
between the certainty of rules and discretion as to their application, 
only if we regard law as a set of detailed rules and ignore the elastic 
nature of general standards and broad principles. 94 

There are two issues which are sometimes confused: How far is the 
law certain? How far should the law be certain? The modern realist 
school has dealt with the first problem by claiming that certainty is in 
practice only an illusion; 95 presumably their answer to the second 
would be that, as certainty is impossible to achieve, it is futile to dis¬ 
cuss how far it should be achieved. Another point which is sometimes 
overlooked is that certainty and rigidity are not necessarily the same. 
Certainty really means a possibility of accurate prediction, and 

91 Pound, Philosophy of Law, 111. 

92 Supra, § 14. 

93 Elements of Law (5th ed.), 20. 

94 Infra, § 47. 

95 Supra , § 7. 
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although an unchanging system is more certain than a developing 
one, nevertheless flexibility does not always mean uncertainty, 96 if 
the direction of development can be clearly foreseen. 

There are many abstract arguments in favour of certainty which can 
be countered by others to show the need for elasticity. The discussion 
of precedent, which is set out above, 97 illustrates some of the points 
that arise. Even justice itself demands some certainty, some rule that 
will diminish the scope of arbitrary caprice and the personal factor. 
Judges sometimes show themselves impatient of an argument that is 
founded on justice alone: ‘it is very difficult to call upon judges, who 
may be assumed to know the law, to lay down standards of high¬ 
mindedness or honour as to which perfectly honest and honourable 
persons may take entirely different views.’ 98 Absurdity as a legal test 
has been stigmatized as a very unruly horse. 99 Modern business would 
be difficult without fixed rules of law by which men could order their 
conduct. Popular confidence in the courts is shaken if law is regarded 
as the mere ipse dixit of a judge. Moreover, the law is wiser than the 
individual view of one man. 

Thus to secure certainty, qualitative tests are sometimes made quan¬ 
titative. If universal suffrage is a principle of democracy, it is desir¬ 
able that a certain maturity of intellect be present before a vote is 
awarded. But the difficulty of applying such a test, and the multitude 
of decisions that would be necessary, makes a quantitative test of age 
easier than a qualitative test of mental development. The same ten¬ 
dency may be seen in the legal definition of infancy, and in the rules 
concerning the criminal guilt of children. In one sense the test of age 
is purely arbitrary, but it prevents arbitrariness in those who have to 
apply it. 100 The real test of legal technique is whether it can translate 
ideals into working doctrines: the theoretically perfect rule is of little 
use if its application leads to such uncertainty that its object is really 
defeated. But the eternal difficulty of law is that, while it must trans¬ 
late its broad purpose into rules that can be easily applied, it must 
never forget that rules are made to serve men and not men to serve 
rules—hence, on the one hand, the struggle to create definite rules, 
and, on the other hand, to escape from those rules of the past which 


98 Goldschmidt, English Law from the Foreign Standpoint, 44-5. 

97 Supra, § 44. 

98 In re Wigzell, [1921] 2 K.B. 835 at 859, per Scrutton L.J. 

99 Grundt v. Great Boulder Pty. Mines Ltd., [1948] 1 Ch. 145 at 158, 159-60. 

100 Dabin, Technique de Elaboration du droit positif, 122-5 ; Du Pasquier, Intro¬ 
duction a la thiorie generate, 167-8. 
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have become too definite and are no longer in keeping with modern 
conditions. Economic conditions change, social philosophies develop, 
and ‘an expanding society demands an expanding common law’. 101 
What is considered a charity in 1895 may be held not to be one in 
1948.' 2 

But, even were the community static, a general rule would some¬ 
times create injustice in a particular case, for law has to operate over 
such a wide field that it must in formulating its rules ignore particular 
circumstances. Hence the cry for aequitas to reduce the harsh effects 
of a logical application of strictum ius, to individualize the general 
rule, to humanize the administration of the law. A plea which is tech¬ 
nically valid may, if allowed, lead to unjust results. Jones marries in 
1927 and is granted a deduction in respect of income tax because he is 
supporting a wife. In 1930 he obtains a decree of nullity, which 
renders the marriage void ab initio. The taxation authorities claim to 
reassess him for those three years, since it has now been decided that 
his wife in fact was not his wife in law. The court was courageous 
enough in this case to find a legal method of dismissing this rather 
harsh claim. 103 But in other cases it may be more difficult. Thus if 
French law regards lack of parental consent as a fatal bar to the vali¬ 
dity of the marriage of a French minor, and an English court treats 
such lack as a mere matter of form 101 if the marriage is celebrated in 
England, it may be that a lady who marries a French minor in England 
without the consent of his parents is a wife in England but not in 
France. If the man returns to France, the lady cannot secure a divorce 
in England as it is not the country of her husband’s domicile, and she 
fails also in France, because a court cannot grant a divorce from a 
marriage which, according to its own rules, is void ab initio. Thus if 
the English courts refuse to recognize a declaration by the French 
courts that the marriage is invalid, general rules which are not un¬ 
reasonable in themselves may produce an absurd result. 105 Hence in 

,U1 Per McCardie J., Prager v. Blatspiel, Stamp and Heacock Ltd., 11924] 1 K.B. 
566 at 570. The law must keep pace with the times’: Lock v. Abercester Ltd 119391 
I Ch. 861 at 864. ' 

102 National Anti-Vivisection Society v. I R C., (19481 A.C. 31 

103 Dodworth v. Dale, 11936] 2 K.B. 503. 

Ogden v. Ogden, [1908] P. 46. Quaere whether this case was correct in treating 
lack of consent as a mere formality: Cheshire, Private International Law (3rd 
ed), 288. 

. 103 A decree of nullity by the courts of the country where the husband was domi¬ 
ciled would now be recognized in England : Galene v. Galene, [1939] P 237 But in 
Chappelle v. Chappelle, [1950] 1 All E.R. 236, Willmer J. refused to recognize a 
decree of a Maltese court since only the husband was domiciled there and the 
marriage was treated by the foreign court as void ab initio. 
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‘judg e «mad e law the strict logical position has been departed from 
time after time in favour of rules of justice and convenience’. 106 

A dislike of the results of strictum ius has led to the movement for 
free law 107 which is popular in many quarters today. This theory takes 
many forms, ranging from the comparatively mild view that the judge 
must fill the gaps in the law by relying on his view of reason and public 
policy to the dangerously wide doctrine that would deprive the law of 
its logical core of rules and allow each judge to decide every case by 
relying only on his subjective sense of justice. This last form of the 
theory is dangerous: 

‘liberty to decide each case as you think right without any regard to 
principles laid down in previous similar cases would only result in a 
completely uncertain law in which no citizen would know his rights 
or liabilities until he knew before what judge his case would come and 
could guess what view that judge would take on a consideration of the 
matter without any regard to previous decisions.’ lf8 

But an exaggerated emphasis on rigidity will also lead to unwelcome 
results: if the courts ignore the practical effects of their decisions, the 
community will suffer. If the legal system has crystallized too early 
and allows little scope for development (for example, where law has 
been cast in the form of a code that is too detailed), 109 the desire for 
certainty may defeat itself, for warped interpretation will be intro¬ 
duced and, once jurists begin reading into the text what is not there, 
differing opinions will soon lead to chaos. It is better frankly to empha¬ 
size the influence of the pressure pf social interest on the development 
of the law and to secure a reasonable elasticity. Even where a judge 
does not admit the need to adapt the law, we sometimes see the em¬ 
ployment of what the barbarous language of jurisprudence terms the 
crypto-sociological method. In plain words, this means only that the 
judgment on its face expresses a perfect chain of logical reasoning but 
conceals the real reasons for the decision—the case is decided ‘on the 
merits’, and then the court searches feverishly for legal authorities 

109 Townley Mill Co. v. Oldham Ass. C'tee., [1936] 1 K.B. 585 at 613, per 
Greer L.J. 

107 ‘What we are striving for is that the courts may find the right judgment on the 
merits by practical sense and true comprehension of the facts, instead of the correct 
legal deduction by the help of scholastic subtleties’: Fuchs, cited in Science of Legal 
Method, 101. The Freirechtslehre is a dangerous theory politically, for these jurists 
have anticipated in theory what has become reality in the administration of justice 
under National Socialism: the judge is free to apply what he regards as the will of 
the Leader: see Friedmann, Legal Theory (2nd ed.), 260. 

109 Hill v. Aldershot Corp. [1933] 1 K.B. 259 at 263-4, per Scrutton L.J. 

109 For the problem of the interpretation of a code see infra, § 51. 
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which will justify this result. What can explain the difference of the 
approach of Lord Abinger in 1837 110 to the doctrine of common em¬ 
ployment from that of the House of Lords a century later, 111 save a 
change in the social philosophy of the community. Lord Abinger 
merely assumed that his decision was the only possible one, whereas 
the House of Lords deliberately canvassed the interests at stake. The 
doctrine of common employment was too firmly entrenched to be 
abolished by the courts, 112 but a different view of social realities led 
to its being cut down as far as possible. 

GenyVtheory of free scientific research 113 should not be confused 
with the broader doctrines of free law, for Geny would limit his 
method to cases where definite authority is lacking. Where no help 
can be found in the sources, Geny advocates a study of the moral con¬ 
science and of the social facts in order that a judge may understand 
the real nature of the problem. In discussing the end of law, it has 
been pointed out that Geny considers that natural law does provide 
universal objective principles which will curb arbitrary caprice, but 
some of the difficulties of this theory have been touched on. 114 The 
great value of Geny’s work is not his philosophical base but rather his 
detailed analysis of what he terms technique—the methods by which 
broad principles are translated into working rules of law. The judge 
has greater freedom than many classical theories of jurisprudence 
allowed, and it is the theme of much modern work that it is better 
frankly to recognize this than to exaggerate the element of certainty 
in law. 

It is rather artificial, however, to argue in abstract terms about the 
rival methods of certainty and discretion. No system of law has ever 
achieved absolute certainty, and even the most fluid form of law inevi¬ 
tably tends to create a core of principles and rules. What is more prac¬ 
tical is to analyse each particular branch of the law, to discover the 
degree of fixity and elasticity therein, and to consider the effectiveness 
of its operation, (a) Parts of the law require fairly rigid rules for 

1,0 Priestley v. Fowler (1837), 3 M & W. 1. 

111 Radcliffe v. Ribble, 11939) A.C. 215. Some writers think that there is something 
sinister in admitting that judges may be influenced by what they call ‘extra-legal’ con¬ 
siderations. In truth, no legal system could remain tolerable were this not so, for the 
policy of the law would be alien to the life of today. The courts take account of 
changes in social manners and the higher degree of self-control now existing in the 
face of insult: Holmes v. Director of Public Prosecutions, [1946) A.C. 588 at 600. 

1,2 It has now been abolished by statute: Law Reform (Personal Injuries) Act 
1948. 

1,1 Science et Technique: Methude d’Interpretation. 

1,4 Supra, § 33. 
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business convenience, for example, in transfers of property and in 
commercial law generally. 115 The business man wants to know what 
is a bill of exchange and what is not, instead of leaving the decision 
to the discretion of a judge. ( b ) Elsewhere, justice may demand cer¬ 
tainty, in order that men may know what conduct will subject them 
to liability for punishment—thus it is unjust to leave the criminal law 
so uncertain that crimes are in effect created by the courts with retro¬ 
spective operation. The maxim nulla poena sine lege is accepted by 
many systems 116 -i.e. the doctrine that a person should be punished 
only if his conduct is prohibited by a specific rule which is already 
accepted. England has not actually adopted the maxim. Penal statutes 
may have retrospective operation. Some common law offences are so 
wide (e.g. criminal conspiracy and an offence to the public mischief) 
that it is impossible to determine their exact limits in advance. But the 
general spirit of the maxim is approved by many English writers, (c) 
In other branches the law must deal with varying types of human con¬ 
duct which cannot be regulated by the rigid detailed rules that may be 
appropriate to the definition of a crossed cheque. Thus the law of tort 
is fluid because of the broad standards which it applies. 

But a consideration of the problem of fixity and discretion demands 
an analysis of the method by which law is expressed. There is a vast 
gulf between the elasticity of a general principle such as public policy 
and the rigidity of a detailed rule that a killing is murder only ( inter 
alia ) if the death follows within a year and a day. This entails a dis¬ 
cussion of principles, standards, concepts, and rules. 

§ 47. Principles, Standards, Concepts, and Rules 

Modern juristic analysis shows law operating through four distinct 
categories—principles, standards, concepts, and rules. 117 It is a prin¬ 
ciple of public policy that those who exercise a public calling should 
not take an unfair advantage of their position. One formulation of this 
principle is the rule that a common carrier must not charge more than 

,,s Pound, Philosophy of Law, 137 el seq. This particular statement has been 
attacked by the realist school on the ground that the certainty in the law of property 
is only an illusion. It is true that absolute certainty is rarely attainable in human 
affairs, but there is relatively more definiteness in the law of property than in tort. 
In most cases it is fairly easy to say what is a properly drawn cheque, but it is not 
always easy to determine whether particular facts constitute negligence. On the other 
hand, rigid and static rules may easily become inconvenient when new business prac¬ 
tices are developed : see Chorley, 3 Mod. L. R. (1940) 272. 

UT Dickinson, Administrative Justice and the Supremacy of Law, 128; Pound, 
Philosophy of Law, 115-43 ; Al-Sanhoury, Rec. G4ny, ii. 144. 
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a reasonable rate. This rule contains within itself a concept (common 
carrier) and also a standard (reasonable rate ). 118 

A principle is the broad reason which lies at the base of a rule of 
law: it has not exhausted itself in giving birth to that particular rule 
but is still fertile. Principles, the means by which the law lives, grows, 
and develops, demonstrate that law is not a mere collection of rules. 
Through the medium of the principle, law can draw nourishment from 
the views of the community, for the ratio legis is wide and, in dedu¬ 
cing from it a particular rule, regard may be paid to the circumstances 
to which the rule is to be applied. A legal principle should be capable 
of accurate expression, for there is a vast difference between reason¬ 
able elasticity and confused statement. The most accurate expression 
of a principle may still leave its application to particular circumstances 
in doubt, but that is a characteristic inherent in the nature of all prin¬ 
ciples. The marks of an efficient legal principle are that it should give 
cohesion to a particular branch of the law by capably explaining the 
relevant cases: 119 it must be suited to the practical needs and ethical 
requirements of that particular community and be elastic enough to 
afford opportunities for development in the rules that are based upon 
it. There are, of course, disadvantages in leaving the law expressed 
only in terms of a fluid principle, for the law may be too indefinite, 
and hence it is the task of the judge to decide when it is better to secure 
certainty by laying down a rule. 

Legal rules are precepts laying down a definite consequence as the 
results of certain facts—for example, the rule that a will is invalid 
unless attested by two witnesses. 120 They provide ‘patterns for definite 
situations’. Legal rules are sometimes born from principles—some¬ 
times even the greatest legal ingenuity cannot discover the reason 
which lies behind a particular rule. A legal rule operates by means of 
concepts and standards. When within the rule there is a standard, then 
elasticity is retained—thus the rule that ‘a driver on the highway must 
exercise reasonable care to prevent injury to others’ is elastic, for the 
standard of reasonable care may be applied to the ancient chariot or a 
modern car. On the other hand, the rule that no damages will lie at 
common law for the death of a human being 121 is rigid, for it contains 
no standard, and it is difficult to discover the principle which lies 

1,8 This illustration is borrowed from Dickinson, op. cit. 

u * Or the majority of them. In some instances it is naturally impossible to explain 
anomalies. 

170 Pound, 7 Tulane L. R. (1933) 475 ; cited Hall, Readings in Jurisprudence , 661 

121 Baker v. Bolton (1808), 1 Camp. 493. 
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behind it. Such rules are ‘infructuous’—they are not agencies of 
development, but static rules applied only when the courts are bound 
to follow them. 122 A man can be convicted of murder or manslaughter 
only if the death follows within a certain time at- r his act: had the 
courts laid down the standard of a reasonable time, that would have 
allowed the law to take notice of improvements in medical knowledge, 
but, since the detailed rule was applied that death must follow within 
a year and a day, all elasticity was lost. 123 

The term ‘concept’ has many meanings, but broadly a concept is s 
tool of thought. For the purpose of jurisprudence, concepts may be 
defined as those ‘categories of classification” 24 which are rigidly deter¬ 
mined as a inatter of law. In one sense both negligence and neces¬ 
saries are legal concepts, for each is a definite ca f egory of legal thought. 
But, as it is desired to analyse the element of fluidity in law, these two 
terms are treated as standards, for each depends on an idea of what is 
reasonable, and once this element is introduced, there is room for 
honest differences of opinion; what is reasonable care or reasonably 
necessary can be determined only by applying a wide standard to the 
facts. A concept for our purposes is a category that is so rigidly defined 
that its application is definite—for example, a document is either a 
bill of exchange or it is not, for the formal requirements are laid down 
by the law in a detailed fashion. 

Concepts may be built up out of perceptions of fact thus the idea 
of a motor-car is not a picture of any particular car, but conveys the 
notion of the class of car. Other concepts may be created of more 
abstract factors—e.g. corporate personality is a concept that is the 
result of a long process of developmen:. The more abstract the con¬ 
cept, the greater the play that may be made with it—the notion of the 
estate enabled the lawyer to introduce many subtleties and to carve 
out future interests in a way that would have been difficult if the land 
itself had been the object of thought. The intellectual maturity of a 
legal system may be tested by the degree of abstract generality it 
achieves in its concepts. 125 

Many concepts fail in their true purpose because they cannot be 
adequately defined. Thus the category of chattels dangerous per se is 


'" 2 Cf. per Slesscr L.J., Flint v. Lovell, [1935] 1 K.B. 354. 
la * R. v. Dyson, [1908] 2 K.B. 454. 

124 Dickinson, Administrative Justice and the Supremacy of Law, 136. 

,J5 Goldschmidt, English Law front the Foreign Standpoint, 21, suggests that 
English law is rather deficient in general conceptions. thus there is a tendency for 
each statute to set up its own definitions. 

537J N 
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determined as a matter of law, but, as no precise definition of the class 
can be given, it would be more convenient (instead of seeking to label 
chattels by a consideration of their abstract qualities) to leave the law 
in the form of a fluid standard which could be applied and adapted 
to the circumstances of each particular case. Thus a loaded gun is 
not always dangerous, and the attempt of courts to classify chattels 
according to their abstract qualities has ended in confusion. 12 * The 
concept serves best where there are relatively fixed ‘counters’ the 
definition of which can be rigidly determined, as in the law dealing 
with bills of exchange. 

In comparison with the elastic principle and the adaptable stan¬ 
dard, concepts thus give a relative certainty to law, but it is ridiculous 
to expect that even a concept can remain absolutely definite and static, 
for concepts are tools of thought, and the end which the thinker has 
in mind will determine his use of terms. Thus a child who has received 
no actual permission to enter may be removed from the category of 
trespassers to that of licensees, if the law of tort can grant a remedy by 
spelling out an implied licence because of the occupier’s failure to 
eject on previous occasions. 127 Practical considerations have strained 
the accurate use of language. It was once considered that a legal con¬ 
cept was a substantive reality with a fixed and definite meaning dis¬ 
coverable by analysis. Today we adopt a more functional view—a 
concept is a tool of thought which we use to deal with certain situa¬ 
tions and its development is guided as much by a desire to do justice 
in the individual case as by any a priori logic which deals with the 
‘inherent properties’ of a concept. 12 * We would expect to be able 
to say whether growing corn was realty or personalty, but it has been 
held that a sale of growing corn is not a sale of land within the Statute 
of Frauds, and also that it is not personalty so far as the laws of 
execution are concerned. 12 It might be thought that such a concept 
as marriage was rigidly defined, but a person may be married for one 
purpose and not for another. If a husband obtains a decree that his 
marriage was void ah initio, he is still entitled to rebates of income tax 
for the period while the marriage was subsisting: 120 but if a husband 
leaves money to his wife, so long as she does not re-marry, a marriage 

Stallybrass, 3 Camb L. J. (1929) 385-9. 

‘; 7 Cooke v. Midland G.W. Rly , {19091 A.C. 229. 

As Wu puts it, many now reject the a priori subject-predicate analysis and 
prefer the a posteriori antecedent consequent: The Art of Law, 124. See also an 
interesting paper by Zechariah Chafee Jr., 41 Col. L. R. (1941) 381 

’■* Latty, 34 Mich. L. R. (1936) 605. 

130 Dodworth v. Dale, {1936J 2 K.B. 503. 
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afterwards avoided ab initio is ignored. K ‘ : The progressive develop¬ 
ment in the meaning of concepts is emphasized by two decisions of the 
Judicial Committee in the same year. In the first it was admitted that 
it was difficult to define piracy, since history show so much develop¬ 
ment, 1 ‘ 2 and in the second it was pointed out that the concept of poena 
in Roman-Dutch law has widened, for ‘that law is a virile living system 
of law, ever seeking, as every such system must, to adapt itself con¬ 
sistently with its inherent basic principles to deal effeciively with the 
increasing complexities of modern organised society’. 1 '* \ railway 
ticket has been held to be property in the sense that it can be stolen, 
and also not property because it lacks the element of transferabilitv. 114 
The motive of economy of thought often leads to the extension of the 
meaning of a concept, so that a new situation may be dealt with by an 
old rule instead of creating a new doctrine. Thus we do find some flexi¬ 
bility even m concepts, especially if we take the law over a long period; 
but, compared with the broadness of a principle or the elasticity of a 
standard, concepts represent comparatively fixed counters of legal 
thought. 

It is not always easy to determine whether a previous line of cases 
has laid down a detailed rule of law or merely applied a wide stan¬ 
dard to particular facts. Thus in Nordenfelt v. Maxim Nordenfclt Guns 
and Amn. the real issue before the court was whether me rule 

concerning restraint of trade was rigid (that general restraints are 
always bad) or whether it contained within itself a standard (that the 
restraint must be reasonable in the interests of the parties and of the 
public). There are various factors that are useful in reaching a conclu¬ 
sion. Firstly, history may furnish a guide— the treatment of the rule in 
question by judges in the past. ‘When a rule has become inveterate 
from the earliest time ... it would be legislation pure and simple were 
we to disturb it.’" 1 ’ Secondly, conditions may have so changed that it 
becomes almost unthinkable to enforce what appears to be a definite 
rule of law. Thirdly, the actual language in which the rule is expressed 
will throw light on the question. If in case after case the rule has been 
laid down in the same detailed terminology, it is difficult to escape the 
conclusion that it has crystallized into a definite rule of law. But the 

In re Dewhirst , [1948] Ch. 198. 

irj in re Piracy lure Gentium, [1934] A.C. 586 at 600. 

,,J Pearl Assur. Co. v. Go\t. of Union of S.A., [1934] A.C. 570 at 579. 

111 Noyes, The Institution of Property, 381. 

[1894] A.C. 535. 

158 Per Earl Lorcburn, Admiralty Commissioners v. S S. Amerika, (1917] A.C. 
38 at 41. 
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ultimate view held as to the purpose of law will naturally influence its 
interpretation and development. There are those who glory in the 
strong decision which upholds the technical consistency of the law 
even at the cost of injustice, and those who regard the rules of law as 
subject to the moulding influence of the principles which originally 
fashioned them. n7 In some parts of the law creative activity has 
greater scope than in others, but the distinction between static and 
dynamic interpretation is just as useful in considering case law as in 
dealing with a written constitution. The reforming mind attempts, if 
possible, to get behind the detailed rules of the law to the broad prin¬ 
ciples which lie behind them. 1 ™ Where certainty is necessary, detailed 
rules and definite concepts are useful; but, if fluidity be desired, the 
principle or the standard should be used as the medium of legal 
expression. 

A practical problem illustrates the issues that arise. Can a secular 
society, one of whose objects is to deny the truth of the supernatural 
element in religion, lawfully take property by bequest? Is it a rule that 
‘Christianity is part of the law of England’? Lord Finlay thought that 
such a doctrine had been laid down by previous cases, but the majority 
looked behind what was apparently a rule to the wider principle that 
behaviour which tended to cause a breach of the peace or to endanger 
society is illegal. Today society is more tolerant and a reasoned denial 
of the truths of religion is not likely to provoke violence. Hence the 
maxim that Christianity was part of the law of England may once 
have been a fairly accurate summary of the application of the prin¬ 
ciple that acts dangerous to society should be regarded as illegal—but 
it was in no sense a rule of law, and, conditions having changed, the 
same principle would now allow gifts to a secular society. 139 

Public policy illustrates the varying degrees of definiteness which 
the law may assume. In itself, public policy is a principle, the broad¬ 
ness and fluidity of which may be seen in the variety of cases profes¬ 
sing to have been decided under it. But sometimes a rule that was 
originally based on public policy has become so crystallized that only 
a statute can alter it, e.g. the rule against perpetuities. In other cases, 
there may be an apparent rule, but courts will go behind the rule to 

1,7 Prager v. Blatspiel, Stamp and Heacock Ltd., [1924] 1 K.B. 566 at 570 per 
McCardie J.; per Cockburn C.J., Wason v. Walter (1868), L.R. 4 Q.B. 73 at 93 ; In 
the Matter of Davy, [1935] P. 1. 

138 Equity had its great creative period: it has now become relatively rigid. 

139 Bowman v. Secular Society Ltd., [1917] A.C. 406. Cf. Bourne v. Keane , [1919] 
A.C. 815 : Holdsworth, History of English Law, viii, 402-20. 
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see whether the reason for it applies in the particular case. It is 
accepted that public policy prohibits an alien enemy suing in time of 
war, but, if he is a member of a British partnership, and sues merely 
as a co-plaintiff in order that the partnership may je wound up, does 
that remove the mischief? Lord Atkinson and Lord Sumner thought 
that the court should not go behind the detailed rule, but the majority 
considered that the rule was still subject to the dominant reasons of 
policy which created it , 140 and, as the particular evils, which the pro¬ 
hibition of suits by enemy aliens was designed to avoid, would not 
arise in this case, there was no object in preventing the action being 
brought. 

140 Rodriguez v. Speyer, [1919] A.C. 59. 
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IX 

STATUTES AND CODES 

§ 48. Comparison of Case Law and Statute 

It has often been claimed that the method of developing law by statute 
has inherent advantages over any system which leaves it to the judges 
to create new law. Firstly, it is said that a statute is abrogative and can 
sweep'away inconvenient rules, whereas, while a precedent may con¬ 
stitute the law for the future, the judge is imperatively bound by such 
rules as the legislature or higher courts may have laid down. If the 
judge is, in one sense, a law-maker, it must be remembered that this 
power of creation is merely an ability to close such gaps as exist in the 
legal system. Hence, when unjust rules exist, a legislature may sweep 
them away, whereas a judge must follow binding authority which is 
in point, however much he may dislike the rule which it lays down. 

Secondly, a statute can lay down the law in advance, whereas case 
law is sometimes created only at the actual time of application. A 
statute can change the law for the future, leaving vested rights un¬ 
touched, whereas if an English appellate court wishes to overrule a 
line of persuasive precedents it can do so only by making the change 
retrospective, thus (perhaps) upsetting the expectations of a party 
who reasonably relied on the previous authorities. 1 But these state¬ 
ments need some qualification. A reading of the law reports gives a 
false view of the fluidity of case law, for (at least in theory) only cases 
of definite legal importance are reported. Moreover, new points may 
arise under statute just as under case law. But, even admitting these 
qualifications, it remains true that there is no method whereby the 
courts can lay down law for the future save in the decision of a specific 
dispute. 

The greater creative power of the legislature is frequently justified 
by the traditional doctrine of the separation of powers 2 —that it is for 
the legislature to change die law, to decide awkward questions of 
social policy, and to live amid the dust of party politics; whereas the 
court, untouched by strife, is to apply the law with Olympian calm, 
secure in the belief that if injustice is done, or if the law is obsolete, a 

1 In Ameiica, however, a court mav apply its previous precedents, but at the same 
time announce that it will apply a different rule to subsequent transactions: Clt. N. 
Rly. v. Sunburst Oil and Refining Co. (1932), 287 U.S. 358; Patterson, 88 Univ. of 
Pa L.R (1939)158 * Infra, § 73. 
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kindly legislature will take the necessary steps for reform. Hence the 
makers of codes have sometimes attempted to confine the courts to 
their task of applying law, but no legislature has had the necessary 
time or zeal to decide all doubtful points and, whether they wish it or 
not, courts have been forced to develop the law in some degree/ 

It is sometimes alleged that statute law is superior, ir that the rules 
are logically arranged and may easily be discovered, whereas me quest 
for a common law principle entails a long search through multitu¬ 
dinous reports and, even when the cases bearing on the issue have 
been isolated, it may still be difficult to reconcile them. This defect of 
form is inherent in the very nature of case law, however lawyers may 
try to minimize it by the use of digests and text-books as a guide to the 
law. 1 But logical and concise arrangement of the rules is not neces¬ 
sarily a me r it of statute law, though it is a mark of a well-drafted code. 
When, as in England, statute provides a gloss or amendment of the 
common law, then we may find the utmost disorder in the statute 
book. Lawyers who are used to a code, or even a general consolida¬ 
tion, are amazed that England should be content with the chaotic 
arrangement of her statute book. Similarly, even a particular statute 
may sometimes be described as a ‘thing of shreds and patches’, ‘a kind 
of statutory Joseph’s coat’. 5 

Another suggested advantage of statute law is greater certainty, 
since the rule is laid down in categorical language, whereas in dealing 
with a judgment it may be extraordinarily difficult to discover the ratio 
decidendi . But difficulties of interpretation are not confined to case 
law, and in some reports over half of the cases are concerned with 
statutory interpretation. 6 Lord Buckmaster wrote of a taxing act: 

T do not pretend that the opinion I hold rests on any firm logical founda¬ 
tion. Logic is out of place in these questions and the embarrassment that 
I feel is increased with the knowledge that my views are not shared by 
other members of the House. ... It is not easy to penetrate the tangled 
confusion of these Acts of Parliament, and though we have entered the 
labyrinth together, we have unfortunately found exit by different paths.’ 7 

Infra, § 51, for a reference to the French experiment of obliging the courts to 
refer gaps in the law to the legislature. 

1 In Worthy v. Lloyd, [ 19391 2 K.B. 612 two cases were cited from the Estates 
Gazette Digest. In Gibson v. S. American Stores, |1949) 2 All E.R. 985, the C.A. 
followed a decision of their own, given in 1935, of which no report existed at all. 

5 Per Rich J., R v. Commissioner of Taxation . [ 1930] A L R. 281 at 283. 

b Workmen’s Compensation, taxation, industrial regulation, and traffic control 
account for a surprisingly large number of decided cases. 

7 G. W. Rly v. Bater, [19221 2 A.C. 1 at 11. 
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Austin considers that statute law is superior because it is made after 
due deliberation, whereas judicial law, owing to the practical exigen¬ 
cies of disposing of a crowded list, is made in haste. But there is 
nothing essential about this distinction. The modern ‘end of session* 
rush in Parliament creates law at a greater speed than any court would 
dare to attempt, even at the end of term. 8 An appellate court may take 
long to consider a judgment, though fortunately today there are none 
as cautious as Lord Eldon, who pondered for years over a particular 
decision. 9 It is also claimed by some that judge-made law may be the 
result of the whim of an individual, whereas a statute must pass the 
scrutiny of a body of men. There is some truth in this, but a legislature 
under a wave of political opinion may be as partial as any one man 
could be. 

Such are some of the suggested advantages of statute. Now the 
merits traditionally ascribed to case law fall to be considered. 

It is said that case law has within itself an organic principle of 
growth and therefore that it can be adapted to new situations, whereas 
the statute lays down a detailed rule which will be rigidly applied to 
certain circumstances and will remain inflexible however much con¬ 
ditions may change. If reform is desired, a new statute is passed, and 
hence the statute book becomes a disjointed series of particular rules, 
whereas, since case law contains broad principles, it is more of a con¬ 
sistent whole. The periodic swing in political parties means that the 
policies of statute law change rather too rapidly as the sessions pro¬ 
gress. But the accuracy of this distinction depends on the particular 
types of statute and case law which we are considering. There is no a 
priori reason why a statute should not lay down broad principles 
which are sufficiently elastic to be made the foundation of a develop¬ 
ing body of law—on the other hand, case law, if great skill is not used, 
may easily become a ‘wilderness of single instances’. 

Again, case law is said to be more practical, since it is developed 
only after studying carefully the precise facts to which it is to be 
applied, whereas the legislature lays down an abstract rule the precise 
effect of which may be the opposite of that desired. This is frequently 
true, but it is sometimes impossible for a court to foretell the practical 

* Griffith C.J. once refused to follow a case on the ground that it was ‘briefly, and, 
I regret to say, insufficiently argued and considered on the last day of the Sydney 
Mtlings. . . . The arguments which now commend themselves to me as conclusive did 
not then find entrance to my mind’: Duncan v. State of Queensland (1915), 22 C.L.R. 
SvS at 582. Curiously enough. Duncan’s Case itself was later overruled in McArthur 
Ltd v. State of Queensland (1920), 28 C.L.R. 530. 

11 lioldswoi th, History of Lnylish Law, i. 437-8. 
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effects of a particular decision. Thus, in public policy cases, no evi¬ 
dence is given as to what is for the public benefit, and a judge must 
use his knowledge of the world as best he may; 10 on the other hand, 
a legislature may set up a commission to carry ont the most detailed 
factual investigation of local circumstances and of the experience in 
other countries of the effects of the suggested rule. Both case lav and 
statute may be exceedingly practical or exceedingly remote nom the 
currents of life. The only advantage of case law in this respect is that 
it proceeds one step at a time, whereas a statute is usually rather more 
ambitious in its aim. 

But it is rather futile to discuss the question in the abstract, for no 
country today is faced with a choice between pure statute law and 
pure case law. No code has ever been successful in preventing the 
growth of a body of judge-made law; no case system has ever func¬ 
tioned so well that the legislature or some other authority has not 
been forced to intervene. The practical question today is the degree 
to which freedom should be left to the judge. This question can be 
determined only by a consideration of all the circumstances in a par¬ 
ticular country, for it is dangerous to codify until the law has reached 
a certain stage of development. 

The criticisms discussed above may suggest that English Jaw is but 
a chaos of particular rules. As the courts increasingly turn out new 
precedents, and the legislature drafts additional statutes, how is a 
working knowledge of the law to be gained? The sections which 
follow indicate some of the answers to this problem. Consolidation 
and codification deal with the accumulated mass of statutory law: 
institutions for the purpose of initiating law reform are set up in many 
countries. The digest and the text-book attempt to provide a clue to 
the maze of precedent. 


§ 49. Consolidation 

Consolidation is the combination in a single measure of all the 
statutes relating to a given subject-matter and is distinct from codifica¬ 
tion in that the latter systematizes case law as well as statutes. Thus 
the Partnership Act and the Sale of Goods Act are really codes in that 
both case law and statute are arranged in a harmonious whole. There 


'• Cf. Lord Haldane, Rodriguez*. Speyer. 11919] 
ihe opinions of men of the world, as distinguished 

mg, which guided this House to its conclusion in that appeal. The reference is to 
Egerton v. Brownluw (1853), 4 H.L.C. 1 
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is some confusion in the meaning of the terms consolidation and codi¬ 
fication in many English books, but the orthodox view makes this 
clear distinction between the two. 11 

Consolidation does not primarily aim at amendment, but rather at 
making accessible the statute law on a given point. But if there are, 
for example, 132 statutes dealing with perjury, 12 it is clearly inadvis¬ 
able to be content with paste-and-scissors work. Hence amendment is 
usually necessary in some degree. The great advantage of consolida¬ 
tion is that it renders the statute law easier to handle. Thus Victoria 13 
has consolidated the whole of her statute law on three occasions, in 
1890, 1915, and 1928, five volumes being sufficient on the last occa¬ 
sion. In England the task of consolidation is proceeding slowly, 14 but 
an attempt to consolidate all the statute law would, doubtless, be 
regarded as grandiose. 

Even if the words are not changed, the actual effect of re-enacting 
a section in a consolidating statute may be great, since the consolida¬ 
tion, like any other statute, speaks from the date on which it comes 
into force. 13 Thus, unless there are saving clauses, by-laws made under 
the old act will lapse, since Parliament has repealed the section under 
which the power to create them was exercised. It is true that the re¬ 
enacted section will give the same power to make by-laws, but a power 
given in 1938 will not, without express words, validate by-laws made 
before that date.' 6 

But the general intention lying behind a consolidation has two prac¬ 
tical effects on the theory of interpretation: firstly, in cases where the 


Thus Odgcrs, The Construction of Deeds and Statutes (2nd cd.), 226, seems to 
recogm/e no distinction. ‘Consolidating acts are acts to comprehend in one statute the 
provisions contained in a number of statutes and which codify the law on some sub¬ 
ject as far as they go.’ The illustration given is the Bills of Exchange Act, 1882, which 
according to the distinction drawn in the text is a code. Lord Watson in 1895 referred 
to a consolidation as a code, Administrator-General of Bengal v. Prem Lai Mullick 
(1895), L R. 22 l A. 107 at 116 Cf. per Chitty J. Re Budgett, (1894] 2 Ch. 557 at 561. 

'■ As in England m 1913. 

Australia. 

From 1870 to 1934 there were over 100 consolidation bills—see Graham- 
Harnson, J. Soc. Public Teachers of Law (1935), 24. 

Hence it is wrong to speak of a consolidation as a declaratory act for: (!) most 
consolidations introduce some changes; (2) even where there is no change in the 
language, the re-enacting of a section may lead to unforeseen results, as the new 
section now speaks from a different date. 

16 Martin v. Trigg, 11931] A.L.R. 34. Cf. Chalmers, cited Graham-Harrison, op. 
cit., 22 : ‘The language of an old Act can hardly be introduced into a new Act with¬ 
out alteration. I was looking the other day at a clause in a Consolidation Bill. If the 
words of the original section had been reproduced, five important changes in the 
existing law would have been made, including the rc-establishmcnt of the three old 
common law courts at Westminster.’ 
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meaning is doubtful, it is presumed, in the absence of evidence to the 
contrary, that the consolidation did not intend to change the law; 17 
secondly, respect is still paid to prior decisions interpreting a section 
which is drawn into the consolidation. 18 The majority view supports 
these two presumptions, although, of course, they must give way 
before any clear evidence that the intent of the consolidation was 
otherwise. Since many amendments are made in the course of consoli¬ 
dation, each particular case must be examined on its merits. In a code 
there is no presumption against an intent to change the law. and cases 
decided before the code was enacted are no authority for its inter¬ 
pretation, although they may be examined to throw light on the 
previous state of the law. 14 

$ 50. Statutory Inti rpri tation in England 

The manner in which an Englishman interprets statutes has recently 
come in for much criticism ‘the common lawyer is at his worst when 
confronted with a legislative text’.' 0 The skill that has been trained, 
not to accept the words of a judgment at their face value, but to search 
for the spirit of the decision, seems to desert him when he turns to the 
consideration of statutory texts. We cannot cavil much at the theo¬ 
retical canons of construction, though a few are rather narrow and 
suggest, as Pollock has stated, an underlying assumption that all par¬ 
liamentary interference is evil per sc.~ l But the rules are wide enough 
to afford justification for the most diverse interpretations, and what is 
decisive is the spirit in which they are used. 

Pound has pointed out that statutes might be received fully into the 
body of the law as affording, not only a narrow rule, but a principle 
from which to reason, to be extended if necessary by analogy just as 
are the rules of common law; or courts might confine the statute to the 
cases with which it directly deals, but give a broad interpretation to 
the words used; finally, a narrow and rigid construction might be 

17 Per Romcr L.J., Swan v. Pure ice Company, 11935] 2 K.B. 265 at 274 ; Nolan v. 
Clifford (1904), 1 C.L.R. 429 at 447; Re Warren . [1939] 1 Ch. 684. 

' K This has been laid down in many cases: Smith v. Baker, [1891] A.C. 325 at 349; 
but Loid Watson, Administrator-General of Bengal v. Prem Lai Mulltck (1895), L.R. 
22 l.A. 107 at 116, referred to it as a singular proposition which had neither reason 
nor authority to commend it. 

1<( Bank of England v. Vagliano Bros., [1891] A.C. 107 at 144-5, which dealt with 
the interpretation of the Bills of Exchange Act which is really a code. 

20 Pound, Future of the Common Law, 18. 

21 Essays in Jurisprudence and Ethics , 85. See also Radin, 43 Harv. L. R. (1930) 
863 ; Landis 43 Harv. L. R. (1930) 886; D. J. Llewelyn Davies, 35 Col. L. R. (1935) 
519; Eastwood, J. Soc. Public Teachers of Law (1935) 1; Graham-Harrison, op. cit. 9. 
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applied. The learned author suggests that the last is the typical com- 
mon law approach. 22 

There are three fundamental rules suggested in the English cases: 
firstly, the literal rule that, if the meaning of a section is plain, it is to 
be applied whatever the result; the ‘golden rule’ that the words should 
be given their ordinary sense unless that would lead to some absurdity 
or inconsistency with the rest of the instrument; 23 and the ‘mischief 
rule’ which emphasizes the general policy of the statute and the evil at 
which it was directed. 21 Judges frequently disagree as to whether a 
section'is plain or not, and, even where it is agreed that the meaning 
is plain, each may differ from the other as to what that plain meaning 
is. The doctrine that the intent of Parliament should be followed does 
not take us very far, for it is agreed that the subjective intention of 
Parliament cannot be considered, and that the intent must be gathered 
from the statute itself. 2,5 

Many of the presumptions used in construction are not unreason¬ 
able. Thus we should not expect Parliament to interfere with a funda¬ 
mental common law rule (for example, to take property away without 
compensation, or to impose criminal liability where there is no mens 
red) except by clear words bringing about those results. But an im¬ 
proper use of these presumptions may go far to defeat the purpose of 
an act. ‘I venture respectfully to think that the view of the Court of 
Appeal illustrates a tendency common in construing an Act which 
changes the law, that is, to minimise or neutralise its operation by 
introducing notions taken from or inspired by the old law which the 
words of the Act were intended to abrogate and did abrogate.’ 26 When 
an individualist common law is modified by collectivist legislation, we 
sometimes see an unsympathetic construction. Thus the real basis of 
housing legislation is a sacrifice of private rights of ownership in order 
to make possible a planned attack on the problem of the provision of 
suitable accommodation—hence an over-emphasis on the presump¬ 
tion against interference with the private rights of the landowner 
sometimes in the past led to a defeat of the real purpose of an Act. 27 
Pennsylvania has attempted to overcome rigid interpretation by a 

-- 21 Harv. L. R. (1908) 385. 

Cf. Grey v. Pearson (1857), 6 H.L.C. 61 at 106. 

?4 Willis, ‘Statute Interpretation in a Nutshell’, 16 Can. B. R. (1938) 1. 

Susses Peerage Claim (1844), 11 Cl. & F. 85 at 143. 

’ 8 Per Lord Wright, Rose v. Ford, (1937] A.C. 826 at 846. 

17 Jennings, 49 Harv. L. R. (1936) 426: ‘What (administrative lawyers) ask is not 
that judges shall pervert legislation in favour of a “bureaucracy”, but that they shall 
not intei pret it against public policy in the interests of private property’ (p. 454). 
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Statutory Construction Act which abolishes the rule that statutes in 
derogation of the common law are to be strictly construed. 21 " 

The most marked difference from continental methods of interpre¬ 
tation is the greater tendency in England to the Mteral approach. 29 
Thus, where an Act stated that bills of sale should be attested by a 
solicitor and that the attestation should assert that the solicitor had 
explained the nature of the instrument to the grantor before execution, 
it was held that it did not matter whether in fact the solicitor had given 
an explanation so long as the attestation asserted that he had done 
so. 30 But it is wrong to consider that English judges always constiuc 
statutes narrowly, for there are many examples of a liberal interpreta¬ 
tion. 31 The rules hunt in pairs—the court may not fill a casus omissus, 
but it must attempt to find a construction which will not defeat en¬ 
tirely the intention of the Act. The court must accept a meaning which 
is plain, but, if possible, the section should be so interpreted as not to 
lead to unjust results. If a person keeps strictly within the letter he 
may offend against the spirit of an Act with impunity, but on the other 
hand the court will not allow an Act to be evaded by shift or contri¬ 
vance. 32 Hence a court can build on that rule which it considers best 
suited to the merits of a particular problem—but a difference of 
approach between various courts will be manifest, as is also ^he case 
in the interpretation of a written constitution. 

There are welcome signs that a pedantic use of technical rules is 
falling into disfavour. Lord du Parcq thought it worth while to empha¬ 
size the truism that the best way of tending out the meaning of a statute 
is to read it and see what it means. 33 Denning L.J. deprecates the old- 
fashioned tendency to belabour the draftsman and points out that it is 
beyond human reason to foresee all contingencies and beyond the 
resources of language to achieve absolute clarity—the judge must 

28 43 Dickinson L. R. (1938-9) 236. 

24 Amos, 5 Camb. L. J. (1934) 163. 

30 Exp. National Mercantile Bank (1880), 15 Ch. D. 42, cited Amos, op. cit. 167. 

31 Cf. Miller v. Hilton, [1937] A.L.R. 298: 'No person shall on any controlled 
route drive any vehicle or cause any vehicle to be driven for the purpose of carrying 
eU.’ If the regulation is literally read, a person who causes is liable only if he is on the 
controlled route himself, but this so obviously is a drafting slip that the High Court 
of Australia refused to read the statute in this way. See also: In re Allen, Craig and 
Co. {London) Ltd., [1934] 1 Ch. 483 ; Anstee v. Jennings, [1935] V.L.R. 144; Day v. 
Simpson (1865), 34 L.J.M.C. 149. Contrast for a narrower interpretation: Moore v. 
Tweedale, [1935] 2 K.B. 163; Inland Revenue Commissioners v. Duke of West¬ 
minster, [1936] A.C. 1. 

32 Compare Samuel v. Adelaide Club, [1934] 2 K.B. 69 with Milne v. Com¬ 
missioner of Police for City of London, [1940] A.C. i. 

33 Cutler v. Wandsworth Stadium Ltd., [1949] A.C. 398 at 410. 
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«„rk con.Mnch /n <//.m«u' /Ac conclusmn wind, tits ,h c 
of (lie Act ' Loeie p/a vs its purl, but interpret;,! ton is rally, tT ,, lno 
art and it has been persuasively argued that the approach s/iou/d di/p-, 
according to the tvpe of statute in question." A constitution and a 
criminal code may both be statutes, but it is dangerous not to take 
account of the difference between them. * 6 

Many of the narrowing presumptions of the English doctrine of 
interpretation would not be applied on the Continent. In England 
statutes are a gloss written around the common law, and hence we 
can regard the common law as primary except in so far as it is specifi¬ 
cally altered by legislation. On the Continent the influence of the work 
of Justinian led lawyers to regard enacted law as the primary type,-' 7 
and today, of course, the real foundation of the law of Western Europe 
is found in the codes. Hence the continental statutes are more broadly 
drafted and more sympathetically applied. In England statutes are not 
extended by analogy, although in earlier times the doctrine of the 
equity of a statute led to a treatment that was similar to that applied 
to English case law today. ,s 

Thus a vicious circle has been created. The interpretation in the 
past has tended to be so literal that the draftsman is forced to be very 
specific; and the method of drafting is so detailed that the broad inter¬ 
pretation given to the French Code is rendered difficult, if not impos¬ 
sible. :i< ’ If present English methods of interpretation and drafting were 
continued, it would be a tragedy if a code were instituted. The con¬ 
tinental draftsman ‘whether of a will, of articles of association, or of a 
law, does not regard himself as a general disposing his troops for a 
frontal attack upon a hostile position, but as one who is bringing up 
reinforcements to an ally. A nod is as good as a wink to a friendly 
court.’ 1 " It is hardly fair to put the blame on the draftsman, as is 

Xl Senford Court Estates Ltd. v. Asher , [1949j 2 KB. 481 at 499; D. Lloyd, 
Current Lego! Problems (1948), 89. 

n Friedmann. 26 Cun. B. R. (1948) 1277. 

3,1 Bentham, Limits of Jurisprudence Defined. 253, cynically slates that interpreta¬ 
tion is called strict when it is what the legislator really intended and liberal when you 
apply to him an intention he did not possess because he failed to appreciate the 
problem. * 17 Amos, 5 Camb. L. J. (1934) 173. 

38 I loldsworth. Sources and Literature. 46; Plucknett, Statutes and (heir Inter¬ 
pretation in the Fourteenth Century, 72 et seq. 

19 Cf. Plucknett, in Rec. Lambert , i. 434. Amos instances §3 of the Wills Act, 1837, 
as ‘a good example of the frenzy of caution to which at that time draftsmen were 
driven by the reign of judicial teiror under which they lived. If the judges could not 
be ielied on to help, by occasionally taking something for granted, the only course to 
take, so it seemed, was to endeavour to enumerate every possible case'—5 Camb 
L J. (1934) 169. 

411 Amos, ibid. J75. 
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sometimes done. 41 The doctrine of precedent has increased the diffi¬ 
culties of the situation, for a comparatively short section may soon be 
overlaid with a mass of binding case law which is calicult to harmo¬ 
nize. Goddard LJ. has stated: 

i cannot help thinking that if those words had to be constired bv soi ie- 
body who did not labour under the considerable disadvantage of Laving 
at his elbow a copy of the Workmen’s Compensation Kcpoits and the 
various text-books on the subject, he would have no difficulty in saving 
that “suitable” meant “suitable” and that work which involved danger 
to the eyes was not suitable work for a one-eyed man.’ 4 ' 

Another difference between English and continental methods ot 
approach is that in England very little use is made of ‘preparatory 
work’. Thus reports of debates in Parliament are not admissible as 
evidence o f the policy of a statute, 4- ' and a report of a royal commis¬ 
sion can be used only to show the state of the law before the Act was 
passed." Sometimes this rule has led to a result the opposite of that 
which Parliament really intended. 45 A dictatorship sets simpler prob¬ 
lems for the draftsman. In 1938 a pithy German statute imposed a 
contribution of one million reichsmarks on the Jews. ‘All necessary 
implementing regulations shall be issued by the Minister of Finance 
in agreement with the Minister of the Reich concerned.’ No English 
draftsman could be so concise. 46 

§51. Codification 

A general movement towards codification marked the nineteenth 
century. 47 It is sometimes said that the predominant motive for codifi- 

41 But sometimes we find unconscious humour m a statute: see § 1 (2) of 24 & 25 
Geo. V, c. 21. . . if an animal appears ... to he unbroken oi untrained it shall lie 

on the defendant to prove that the animal is in fact broken or trained.’ 

4 Hoe and Co.\. Dirs, [ 1941 ] 1 K.R. 34 at 42. 

" They have been cited in Australia {Engineers’ Case (1920), 28 C.L.R. 129 at 147) 
and by the J.C. with the discreet omission of inverted commas or reference (sec 48 
L.Q.R. (1932) 145), but the general rule now is that it is not permissible to refer to 
them : P. B. Maxwell, Interpretation of Statutes (9th ed.), 27-30. 

11 Per Lord Wright, Assam Railways and Trading Co. Ltd. v. Inland Revenue 
Commissioners, |1935] A.C. 445 at 457-9. 

45 Ellerman Lines Ltd. v. Murray, 11931] A.C. 126. Lord Halsbury has said that 
the person least qualified to interpret a statute is the person responsible for its draft¬ 
ing, for he is likely to confuse his actual intention with the ctTect of the language 
which he employed— Hilder v. Dexter, 11902] A.C. 474 at 477: Nutting, 20 Boston 
Vmv. L. R. (1940) 601, 

46 Simpson and Stone, Law and Society, 1987. 

47 1 804, the French Civil Code ; 1811, Austria; 1838, Holland ; 1844, Serbia ; 1864, 
Roumania ; 1865, Italy ; 1889, Spain ; 1900, Germany ; 1907, Switzerland. The French 
Code was also taken as a model for Argentine, Bolivia, Chili, Colombia, Costa Rica, 
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cation was a desire to render the law certain, but this, at least in the 
case of France and Germany, was really overshadowed by the desire 
to replace the differing laws of the various provinces or states by a 
system that was national and unified. 18 Two types of countries tend 
to adopt codes: those with well-developed systems where the possi¬ 
bility of further development is remote for the moment: those with 
undeveloped systems which cannot grapple with new economic 
problems. 

Nevertheless, many codifiers emphasize that one of their aims is 
to make the law simple and accessible, logically arranged and har¬ 
monious, certain and definite. Both Justinian and Napoleon thought 
that the law would remain clear until the commentators started to 
explain it. In the first flush of enthusiasm it was said in France that 
all the problems of law had been solved and that every case could 
be decided by deduction from the provisions of the code. Bugnet said: 
‘Je ne connais pas le droit civil, je n’enseigne quc lc code Napoleon.’ 49 
Hence a purely logical method of interpretation was adopted. Liard 
writes that law is only the loi ecrite and that the work of the judge 
should be as exact as that of the geometrician who by deduction draws 
from his axioms the answer to all possible problems. r,u The writers 
who took this view are known as the exegetical school, since all the 
emphasis was put on the interpretation of the written law. 51 

But no code can be all-sufficient. The doctrine of the logical pleni¬ 
tude of law is a useful one/* but if jurists think that a limited number 
of sections in a code include all the law that there is, the problem be¬ 
comes increasingly difficult as the decades roll by. No draftsman can 
altogether avoid such flaws as ambiguity, obscurity, or conflict of sec¬ 
tions, and even if he could, new problems arise which could not pos¬ 
sibly have been foreseen and new social philosophies become popular 
which are out of keeping with the basis on which the code is built. 

Ecuador, Guatemala, Haiti, Honduras, Louisiana, Mexico, Montenegro, Peru, Portu¬ 
gal, Quebec, Salvador, San Domingo, Uruguay, and Venezuela: Pound, Outlines of 
Jurisprudence ( 1943), 136. 

In Prance there were 60 general systems of law and 300 particular systems before 
1 789 Simons (in Law, A Century of Progress, i. 84) says that when he was a judge in 
Thuringia there weie 13 different systems dealing with property of married persons 
within his Landgericht. 

4B Cited Gtfny, Methode. i. 30. 

Cued ibid. 54 Sec also Bonnccase, La Pensee juridu/ue fnmpaise de 1804 d 
l /iri/ir presente 1 1933), i. 522, where he discusses I’eeole de I'exegese. 

the school emphasized the intention of the legislature as the primary source of 
law, and thus regarded it as omnipotent. But, as in the case of Austin (supra, § 4), 
they also thought that there were fundamental and absolute principles which could 
be made the basis of jurisprudence. Supra § 42 
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In the long run, the real test of a code is the measure of flexibility 
which it has allowed the law. It was the early French scheme that the 
courts should merely apply the law; if points of obscurity did un¬ 
accountably arise, the judges might refer them to the legislature, and 
when a conflict of decisions revealed a gap in the law, such reference 
was obligatory. >3 But the scheme proved unwieldly, for the long de iays 
were injurious to suitors and it was soon abolished without regrets. It 
also proved to be increasingly difficult to regard the code as contain 
ing the answer to every possible problem, especially as the passing of 
the years brought new difficulties which could not have been foreseen 
when the code was drafted. If the legislator has not directed his mind 
to a specific point, there will always be differences of opinion when the 
argument by analogy is used, and if the most likely answer leads to 
unjust results, it is difficult not to succumb to the temptation to use a 
‘perverse logic’. In England, where a statute clearly docs not deal with 
a specific point, there is the reservoir of common law principles which 
may be drawn upon, but if in France the theory was adopted that all 
the law was contained within the code, it is easy to see the problem 
that arose. In many cases the traditional method of interpretation did 
not lead to certainty, for, where there was a gap in the law, opinions 
differed as to what the legislature would have enacted had the par¬ 
ticular problem been present to their minds. xMoreover, the code was 
based on a somewhat narrow individualism and upheld the interests 
of the middle classes—consequently the rising tide of collectivism and 
an increasing concern for the welfare of the labourer have created diffi¬ 
culties for any theory of literal interpretation. 

As a reaction to the exegetical school there arose a dangerously 
wide theory of interpretation that the jurist should not attempt to 
discover the intention of the legislator, but should treat the code as 
having a life of its own—the text should not be interpreted, but rather 
adapted to the changing world of modern times. That interpretation 
is bes* which most successfully warps the text to suit the needs of the 
present hour/’ 4 When the increasing number of accidents caused by 
the motor-car led jurists to desire a stricter theory of liability which 
could be applied to the driver it was necessary to find a peg in the code 
on which such a doctrine could be hung. This was difficult, for the 
traditional interpretation of the relevant articles founded liability for 

55 G6ny, Methode, i. 78-9. Vyshinsky considers that difficult questions of statutory 
interpretation should be dealt with only by somebody responsible to the legislature— 
Law of the Soviet State, 339. 

64 Cf. the dictum of Percerou, cited G6ny, Methode, i. 262. 
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delict on fault and fault alone. Saleilles and Josserand advocated that 
strict liability should be the lot of the driver, but each based it on a 
different section. 65 Geny approved the result, but not the particular 
means by which it was reached, for the torturing of the text leads to a 
dangerous arbitrariness, since once the process begins of reading into 
the codes what is not there, how are limits to be set to this method, and 
how is the content of the new rules to be determined? 

G6ny prefers to restore the code to a place of respect, and argues 
that the judge must interpret it as faithfully as possible by attempting 
to discover the real meaning of the words in which it is expressed, as 
is done in the construction of contracts or wills. But he would rigidly 
confine the code to the precise circumstances with which it deals, and, 
where a problem arises on which the code, honestly construed, throws 
no light, he argues that the judge, instead of reaching a conclusion by 
a fanciful use of analogy, should fill the gap by free scientific re¬ 
search—free because the formal authorities do not bind, and scientific 
because it places itself on a solid base of objective truth. The topic has 
already been discussed. 56 But the importance of Geny’s approach, 
so far as the code is concerned, is that he recognizes that the code does 
not contain all the law. 67 Hence, even where codification is adopted, 
the search for new law must proceed, and in France there has been on 
many points greater flexibility than in England during the last genera¬ 
tion. Hence it is superficial to consider that a code makes inevitably 
for rigidity, for all depends on the method of its drafting and the 
manner of its interpretation. 

§ 52. The Growing Importance of Statute Law 

There is still a tendency in English legal education to treat statute 
law too lightly. For this there are several reasons: first, the common 
law is the basis and must be understood before a statute becomes intel- 

54 Josserand based it on 1384. 1, which enacted that a person is responsible for 
damage caused by things in his custody. Saieilles boldly reinterpreted 1382, putting 
the notion of cause in place of that of fault. The French courts finally adopted a 
theory of presumption of fault, which could be rebutted only by showing that the 
cause of the accident was external to the car. 

4 ‘ Gdny, Mithode, ii. 78. It is rather difficult to translate G6nys word scientifique, 
for it has a special meaning in his work which it derives from its opposition to tech¬ 
nique. Science is the study which scrutinizes the donni, the objective realities which 
lie at the base of law, as opposed to technique, the intellectual elaboration wherein 
the jurist has certain powers of construction within the limits set by the donni. 
Scientific’ is not an adequate translation, for science in English suggests a concern 
with empirical facts. 

” Bonnecase, La Pensie juridique francaise, ii. 27: ‘La loi n’est plus le Droit, 
mais bien 1’expression plus ou moins parfaite du Droit.’ 
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ligible: secondly, common law is, in general, more interesting to teach: 
thirdly, statutes may be more ephemeral—especially during a war 
there is a vast quantity of legislation most of which disappears. Con¬ 
sequently, the student receives an intensive drill in the mechanics of 
precedent and the methods of searching for authority and not enough 
emphasis is placed on the technique of drafting statutes and the prob¬ 
lems of their interpretation. 

This attitude is reflected in the character of fhe books available. It 
is true that drafting is an art to be learnt rather than an abstract study 
to be lectured on, but not nearly enough has been done to assist the 
student. There are the pioneer efforts of Bentham, the works of Sir 
Henry Thring, 58 of Sir Courtenay Ilbert, 59 and an excellent paper by 
Sir William Graham-Harrison. 60 It is also significant that the parlia¬ 
mentary draftsman’s office was not established till 1869—this led to 
an improvement in the style of statutes and greater uniformity in 
drafting. Many cf the works on interpretation collect dicta instead of 
coming to grips with the real problems of drafting and interpretation. 
If the lawyer has no appreciation of the real problems, it will deprive 
him of the power to understand statutes. ‘The best Act you can have 
is a repealing Act: the only good Act is a dead Act’—these words were 
written flippantly, but they do describe the attitude of some writers. 

The importance of statute is emphasized by the spread of codifica¬ 
tion on the Continent, and the increasing bulk of the statute book in 
England. The common law is historically based on individualism, and 
the increasing popularity 61 of collectivist measures (such as the nation¬ 
alization of mines, railways, or the provision of free medical services) 
requires extensive statutory interference with the fundamental doc¬ 
trines of the common law. A new Duguit is needed to write on the 
Transformation of Private Law. It is a delicate task to work out a new 
balance between common law and statute and only the fullest know¬ 
ledge of the technique of the drafting and interpretation of statutes 
v/ill succeed in retaining some consistency in English law as a whole. 
The greater the use of statute, the more skilful must be our technique. 

§ 53. Law Reform 

It is clear that any far-reaching study of law reform requires a 
choice between the ultimate ends that law should pursue. An ade¬ 
quate discussion of the choices that face a modern community would 

58 Practical Legislation (1877). 

59 The Mechanics of Law Making (1914); Legislative Methods and Forms (1901). 

80 /. Soc. of Public Teachers of Law (1935), 9. • 81 In some quarters. 
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require several volumes, and lengthy excursions into the fields of 
politics, economics, and sociology. 62 

But even without trenching on controversial issues there is room 
for much reform in cutting out the inconvenient relics of the past and 
amending rules which, whatever may once have been the case, are now 
for the benefit of none. Law reform is an urgent need of all countries, 
and on the whole the lawyer has not played the part that would be 
expected (although the cynic may say that the lawyer’s apathy was 
natural). If we may adopt Geny’s terminology, there is within the 
realm of technique much room for improvement without changing 
the basic principles on which a legal system is based. The mode in 
which the law is expressed, its clarity and ease of application, the 
simplicity of procedure and the cost of litigation—all these demand 
the serious study of the lawyer. In this sphere jurisprudence should 
indeed be a creative study by focusing attention on such parts of the 
law as do not achieve the purpose for which they were designed. The 
Crown Proceedings Act, 1947, is a good example of what reform 
should do. The Act not only improved the substantive law, by grant¬ 
ing fuller remedies to the subject, but it also swept away many old 
procedural forms (e.g. Latin and English informations) and replaced 
them by simpler rules. 

An interesting development is the use of the royal commission or 
special committee appointed to investigate thoroughly the matter in 
question, and to make suggestions for legislation based on a detailed 
consideration of all the evidence that is available. This enables the 
legislative body to build on a more secure foundation, especially 
where the experience of other countries has been available for analy¬ 
sis. But the royal commission is specially appointed for each particular 
project, and hence it cannot serve as a permanent impetus to law 
reform. A significant experiment in England was the appointment in 
1934 of a Lord Chancellor’s Law Revision Committee. The personnel 
was composed of judges, practising and academic lawyers, and thus 
a representative opinion was ensured. Although the committee is 
limited to reporting on the topics referred to it by the Lord Chancellor, 
much useful work has already been done, and several statutory 
changes have resulted. 63 In New York a very active law revision com- 

62 One of the greatest English law reformers was Jeremy Bcntham: Holdsworth, 
28 Calif. L. R. (1940) 568 ; Jeremy Bent ham and the Law (ed. Keeton and Schwarzen- 
berger). 

#s e.g. Law Reform (Married Women and Tortfeasors) Act, 1935, 25 & 26 Geo. 5 c. 
30; Law Reform (Miscellaneous Provisions) Act, 1934, 24 & 25 Geo. 5, c. 41 ; Limita- 
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mission secured the acceptance of forty-nine of its seventy recom¬ 
mendations within six years of its inception. 64 

The major difficulty is to secure a close relationship between the 
courts, the commission, and the legislature. Many pages of the law 
reports bear testimony to the desire of the Bench for reform. It F a 
most unpleasant task for a judge to give a decision that he knew s to 
be unjust because the weight of authority is compelling. The judicial 
complaint, however, is often buried in the reports and no action 
follows. In many countries the judges are empowered as a body to 
make suggestions for the reform of the law, but for various reasons 
few changes can be ascribed to this source. If there is lacking a chan¬ 
nel between the courts and the legislature, there may also be little co¬ 
operation between the legislature and a law revision committee. It is 
of little practical use to draw up new bills if they are to be stored in the 
pigeon-holes of an administrative department. Legislatures are busy 
with their own projects and are traditionally shy of long bills relating 
to matters which are not of immediate political interest. Hence ‘edu¬ 
cation’ of the legislature is just as necessary as intensive research by 
the reformer. One of the advantages of a permanent body for law 
revision is that it has the opportunity of gaining, by its record of ser¬ 
vice, the respect of the legislature. 

Another aim of law reform is to secure unification of law. This 
problem is particularly acute in federations. America with forty-eight 
states and Australia with six appreciate the inconvenience of diversity 
in state statutes. Australia has six bodies of law relating to divorce. 
F,ven when English statutes are adopted, sometimes each State intro¬ 
duces small amendments. As between the nations, it is clear that 
trade is hampered by differences in commercial law. Since 1851, much 
enthusiasm has been spent on projects for the unification of law, but 
progress has been slow. 65 One difficulty is the cleavage between Anglo- 
American and continental systems: a second, natural pride: a third, 
that of persuading legislatures to devote sufficient time to the topic. 

tion Act, 1939, 2 & 3 Geo. 6, c. 21: Law Reform (Contributory Negligence) Act, 
1945. 8 & 9 Geo. 6, c. 28. The Committee has also reported on the law of contract 
(1937, Cmd. 5449). 

61 Stone and Pettee, 54 Harv. L. R. (1940) 221. 

e5 Gutteridge, Comparative Law, ch. xi. 
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JURISTIC WRITINGS AND 
PROFESSIONAL OPINION 

§ 54. The Influence of Juristic Writings and 
Professional Opinion 

Juristic writings and professional opinion have played a part in legal 
evolution that should not be ignored. If it is a question whether a per¬ 
suasive precedent should be followed, a court may be swayed by the 
opinion of the profession concerning the correctness of that decision, 
by the ‘press* which it has received in the law reviews, or by the views 
expressed in the leading text-books. 1 

In England a humbler place is afforded to the text-book than in most 
systems of law. There is everywhere a sort of competition between the 
judiciary and the scientific jurists. When one of these groups is en¬ 
dowed with all the official power and the other is restricted to private 
activity, as is the case in England in respect to the Bench and the theo¬ 
rists, there can be little doubt as to the result of the contention.* 2 But 
it must not be supposed that the text-book has had no influence in 
English law. In the early period the dearth of authority led men to turn 
to such books as there were, and the work of Bracton did much to 
shape the foundations of English Jaw. It was at one time thought that 
Bracton had foisted on his contemporaries a second-hand version 
of Roman law as an English text-book, but further investigation 3 
has shown that Bracton searched for and gave English authority where 
it existed and used Roman law only to provide the general structure 
and to fill the gaps left by the decisions of the King’s Courts. The five 
great names of Glanvil, Bracton, Littleton, Coke, and Blackstone 

1 Thus in discussing whether it should follow Hurst v. Picture Theatres Ltd., [1915] 
1 X.B. 1, the High Court of Australia discussed adverse criticisms and defences of the 
decision by Holdsworth, Miles, Denis Browne, Cheshire, Hanbury, Gale, Winfield, 
Pollock, Geldart, Salmond, Smith’s Leading Cases: Cowell v. Rosehill Racecourse 
Co. Ltd. (1937), 56 C.L.R. 605 . 4 Communis opinio is evidence of what the law is’: per 
Lord Goddard, R. v. St. Edmundsbury and Ipswich Diocese, [1947] 1 K.B. 263. 

2 Goldschmidt, English Law from the Foreign Standpoint, 71-2. But nevertheless 
*so soon as there is a legal profession, professional opinion is among the most power¬ 
ful of the sources that shape the law. ... In Edward the First’s day it is impossible 
to uphold a writ which “all the serjeants” condemn and often enough to the mediae¬ 
val law reporter, the “opinion of the serjeants” seems as weighty as any judgment’; 
Pollock and Maitland, History of English Law, i. 196. 

3 Bracton and Azo (Selden Society, ed. Maitland). 
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demonstrate the debt that English law owes to her text writers. 
Bracton laid the foundations, borrowing f rom Roman law what was 
necessary to create a system with a reasonable flexibility and suffi¬ 
cient coherence to withstand the later assaults of Roman law. Littleton 
gave a scientific account of the theory that lay behind the decisions on 
real property and his ‘glory is that he proved that English law could 
form a legal system independent of the Roman law’. 4 Coke, versed in 
the ancient learning, provided a bridge between medieval and modern 
law, and finally Blackstone, with a genius for comprehensiveness, 
reduced to an ordered system and ornamented with a literary style 
the diverse sources of English law. 

After the days of Coke the growth of law reports meant that deci¬ 
sive authority could be found for an increasing number of problems, 
and as the reports became more accurate there was greater reliance 
upon them. But if at this period there was a tendency for law reports 
to kill the text-book, the very increase of reports resurrected it as a 
guide to the luxuriant chaos of case law. In the days of Bracton the 
text-book was important because there were so few precedents; today 
it is valued because there are so many. But text-books remain only 
persuasive authorities, although it must be stressed that the five great 
books of English law have such high prestige as statements of the law 
of their day that there is only a thin line between the degree of their 
authority and that of a case of the same period. r> 

Lord Eldon once remarked that a writer who had held no judicial 
situation could not properly be cited as an authority. 6 This view has 
been gradually modified, and it became the convention that the works 
of dead authors could be cited—not, of course, as binding authorities, 
but only as expert evidence as to the state of the law. Thus Lord 
Wright paid a graceful tribute to Pollock’s Law of Torts, ‘fortunately 
not a work of authority’ 7 -the point being that the learned author was 
still adorning the literature of the law. But there is not a great prac¬ 
tical difference between adopting the argument of a living author with¬ 
out citing him as authority (which was permissible) and citing his work 
as authority or as an expert opinion of what the law is (which was 


4 Uvy-Ullmann, The English Legal Tradition, 142. 

5 Humphreys J. said in R. v. Sandbach , [1935J 2 K.B. 192 at 197 : ‘It is too late in 
19.15, to attempt to show that Blackstone was wrong.’ 

Johncs v. Johnes (1814), 3 Dow 1 at 15; but he continued that it would be 
Mattery even of a judge to say that he knew as much law as Serjeant Williams 
' Nichnlh V. Uy Heel Sugar factory Ltd., (1936] 1 Ch. 343 at 349. In one report 
the forte of this remark was lost and the remark was reported as ‘unfortunately not 
a work of authority’: 154 L.T. 533. * 01 
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not), 8 and in modern times the number of citations of the work of 
living authors has increased. This is due mainly to an improvement 
in the quality of text-books. The excellence of the work of Glanvil, 
Bracton, Littleton, Coke, and Blackstone must not blind us to the fact 
that their work covers a span of five ceni> ries, and there were few 
other books of the same quality. In the last seventy years many books 
have been written by barristers who afterwards achieved fame on the 
Bench, and the universities have aroused a greater interest in the litera¬ 
ture of English law. To take an example from private intei national 
law. Dicey’s work 9 exercised a great formative influence, and Cheshire’s 
more recent text-book 10 has achieved repute within a remarkably 
short time of its appearance. The classic texts of Pollock and Salmond 
on the law of tort were cited in numerous cases even before the deaths 
of these authors. In Bradford v. Symondson 11 the judgment turned 
alnust entirely on a discussion of the books of leading writers on 
insurance. The work of the conveyancers and real property lawyers 
has exerted a tremendous influence. 12 Lord Wright said of Sir 
Frederick Pollock: ‘This at least is clear that he has vindicated to 
this generation the vital importance of extra-judicial writing.’ 11 More¬ 
over, we note a surprising increase in the citation of articles from 
periodicals. 14 In Haynes v. Harwood 15 the Court of Appeal adopted 
as the basis of their decision a conclusion reached by Professor Good- 
hart in an article in the Cambridge Law Journal, and this is not an 
isolated instance of the influence of legal reviews. 16 

8 Allen, Law in the Making (4th ed -)> 241 » refers t0 lt as ‘ in man y cases littlc more 
than a polite fiction’. Scott L.J. refused to cite as authority a passage he wrote for 
Halsbury, Laws of England : Ocean S.S. Co. v. Liverpool and London War Risks 
Assoc. Ltd., [1946] 1 K B. 561 at 575. 

* Conflict of Laws (1st ed., 1896). 

10 Private International Law (1st ed., 1935, 3rd ed., 1947). 

11 (1881), 7 Q.B.D. at 462-3. 

e.g. Challis on Real Property cited by Byrne J., In re Hollis’s Hospital and 
Hague's Contract , [1899] 2 Ch. 540 at 551. See Allen, Law in the Making (4th ed.), 
240. In Shenton v. Tyler, [1939] 1 Ch. 620, Greene M.R. cited the works on Evidence 
of Gilbert, Peake, Starkie, Best, Greenleaf, Taylor, Wigmorc, Wills, Stephen, Phip- 
son, Cockle ; Halsbury’s Laws of England, Lush on Husband and Wife. In addition, 
Luxmoore L.J. cited Holdsworth, History of English Law. 

13 (1937) 53 L.Q.R. 151. 

14 The High Court of Australia has shown great industry in exploring articles in 
periodicals: see Cowell v. Rosehill Racecourse Co. Ltd. (1937), 56 C.L.R. 605, where 
articles from the L.Q.R. by Geldart, Miles, Pollock, and Winfield were cited: 
Thomas v. The King (1937), 59 C.L.R. 279, cited the Camb. L. J. and L.Q.R. ; Davis 
v. Bunn (1936), 56 C.L.R. 246, cited the Can. B. R .; Chester v. Waverley (1939), 62 
C.L.R. 1, cited the Camb. L. J., Harv. L. R., and the Can. B. R. In Gold v. Essex 
C.C.. [1942] 2 K.B. 293, great reliance was placed on an article by Goodhart. 

15 [1935] 1 K.B. 146. Cf. G. V. Nicholls, Can. B. R. (1950) 422. 

16 Cf. Re Clcadon Trust Ltd., [1939] Ch. 286. 
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An interesting account of the part played by the text-book in the 
development of American law is given by Roscoe Pound. 17 His view 
is that doctrinal writing has had more influence in America than in 
England, especially in the formative era. Even today that influence is 
not waning, for the lists of courts are congested, authorities are many, 
and there is a natural temptation to turn to any text-book which states 
the law clearly and definitely. 18 The American Restatement of the 
Law is an interesting modern example of co-operation between Bench, 
the practising profession, and the law teacher. The mass of decisions 
given m forty-nine jurisdictions makes it impossible for the practitioner 
to keep abreast of the law. Hence the American Law Institute, recog¬ 
nizing that the law was becoming uncertain, set up machinery to 
enable the law to be restated in short sections. An acknowledged 
authority was appointed as reporter for each subject, and given the 
assistance of a council of advisers consisting of judges, practitioners, 
and university teachers. After passing the scrutiny of these advisers, 
the work was submitted to the Law Institute for its approval. The 
Restatement is neither a text-book nor a digest, for no authorities are 
cited: the law is stated in black-letter sections to which comment and 
illustrations are attached. Nor can it be called a code, for it has no 
authority, save that gained by its prestige. But it is an interesting 
example of co-operative effort by the legal profession and the twenty 
volumes already published have exercised great influence in the 
courts. 19 

In Roman law the text-book occupied a much higher place. There 
was no official bench in the early period, and the jurist secured the 
prestige which in England is accorded to the judge. The Law of Cita¬ 
tions of a.d. 426 recognized the work of five jurists as the main source 
of Roman law, and the Digest of Justinian was largely a series of read¬ 
ings from famous text-books. When, at the time of the Renaissance, 
the reception of Roman law was stimulated, it was to the Digest 
that men turned. The great teachers of Roman law achieved interna¬ 
tional fame, and Roman law was regarded almost as the ius commune 
of Western Europe. Many countries employed lay judges and there 
was little or no systematic instruction given in the native customary 
law. Hence when an expert class was needed, it was the doctors of 
Roman law who were called upon, with the result that the influence 


17 The Formative Era of American Law (1938), ch. iv. 

14 Ibid. 165. 

l * The Restatement in the Courts (American Law Institute). 
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of Roman law increased, and correspondingly the text-books gained 
greater prestige. 

The French Code was largely indebted to the work of the great 
jurists Domat and Pothier who had begun the task of fusing the 
Roman rules of the south and the Germanic customs of the north. 
Even today in Europe some of the outstanding teacher, of law are 
more fortunate than the highest judges in their repuLuion, prestige, 
and emoluments. 20 

In international law the text-book is still an important source, and 
must remain so until there is a greater body of case law. ‘Vattel’, said 
Lord Stowell, ‘is here to be considered not as a lawyer merelv deliver¬ 
ing an opinion, but as a witness asserting the fact—the fact that such 
is the existing practice of modern Europe.’ 21 

Can we trace any characteristics of English law which are due to 
the numbler place occupied by the text-book? It is difficult to answer, 
because it is hard to separate from this problem the results which are 
due to the doctrine of binding precedent and, indeed, to the particular 
English temperament. Would the doctrine of binding precedent have 
become established had the text-book enjoyed greater prestige? One 
result of the reliance on cases is that English law is very practical and 
related to the concrete facts of life. On the other hand, there is a dearth 
of general principles and in some cases a lack of general terms. More¬ 
over, since a single decision may be binding, most branches of the law 
are disfigured by somewhat narrow distinctions between particular 
cases. But it is impossible to say whether the attitude towards the text¬ 
book is a cause or itself a result of more significant factors. 

§ 55. The Function of the Text-book 

The text-book attempts to universalize, to reduce to an ordered 
unity, and to discover the deeper principles that underlie particular 
decisions. There are works which are mere collections of cases strung 
together in narrative fashion, but while these have their use as con¬ 
venient repositories of the relevant decisions, they are not text-books 
in the true sense of that word. The speculative and generalizing mind 
of an expert views particular decisions in their proper perspective and 
discovers principles which are latent in a line of cases. Under the 
English system, which treats even a single decision of a higher court 
as binding, there must be a perpetual struggle to prevent law becoming 

20 Amos and Walton, Introduction to French Law , 8-9. 

21 The Maria (1799), 1 C. Rob. 340 at 363 ; R. v. Keyn (1876), 2 Ex. D. 63 at 69. 
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a mere collection of specific decisions and to search for a unifying 
principle. As one judge has remarked, paying a sincere tribute to the 
function of the text-book: ‘I think the law as to damages still awaits 
a scientific statement which will probably be made when there is a 
completely satisfactory text-book on the subject.’ 22 

The text-book may be necessary for teaching, but its influence goes 
farther. Ehrlich suggests that Roman law owed its great systematic 
completeness and perfection of form to the teaching activities of the 
jurists. 2 ’ Maitland remarked that taught law is tough law, and thereby 
he was referring not to the sufferings of students but to the strength 
given to a system when it is systematically expounded. Roman law 
had greater influence on the Continent than in England largely be¬ 
cause the teaching of the universities was confined to Roman law 
alone and the native systems were rather despised, whereas in 
England, even if the earlier universities concentrated mainly on 
Roman law, the Inns of Court established a learned tradition for the 
common law. Teaching requires that the law should be, as far as pos¬ 
sible, reduced to a systematic order—hence the search for principle 
which can afford the ratio legis lying behind a particular part of the 
law. If the reason for a particular rule can be explained, then it is 
remembered more easily and the teacher tries to discover broad prin¬ 
ciples that are only implicit in the law. Thus the early text-books of 
the law of tort attempted to organize the subject on the principle of 
‘no liability without fault’. The generalization may have been prema¬ 
ture, but it aided in transforming the law from a collection of forms of 
actions into a body of principles —although it must be confessed that 
the law of tort is still notoriously difficult for those who demand logic, 
order, and system. 

Text-books were naturally influenced by the prevailing theory of 
law. In the eighteenth century natural law was drawn upon in order to 
fill the gaps of the law, and in this way new principles were introduced 
and law was brought into closer touch with moral theories. To many 
persons today natural law seems a mere empty figment, but the text- 
writer, in his search for reason, drew largely on the experience of 
other systems and thus filled with a practical content the philosophic 
theory borrowed from the past. Kent and Story in America treated 
comparative law as declaratory of natural law. 24 In the nineteenth 


" Per Atkin L J.. The Susquehanna . [1925] P. 196 at 210. 

1 Fundamental Principles of the Sociology of Law (trans. Moll), 269. 
Pound, The Formative Era of American Law , 147. 
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century in England the analytical school was predominant, and the 
attempt to organize and explain the mass of cases cn the basis of 
logical principles gave to English law strength and cohesion. Today it 
is realized that the analytical school tended to subordinate everything 
to elegantia iuris, and text-books are exercising more independence 
of thought and are criticizing rules on the basis of their social effects. 

But the text-writer has a much narrower creative function than the 
judge, for he holds no official position. His first task is to expound the 
law that is and to correlate the various rules. But there must inevitably 
be some discussion of the basis of law. The main dispute today is the 
degree of independence which a text-book should show. Should it 
merely record and explain or should it aim at being creative? Is it 
limited to analysing the decisions of the court, or should it adopt a 
critical approach in the hope of developing the law? The English 
analytica. school treated the decided case with great reverence: on the 
other hand, Duguit wished to abolish all outworn concepts, and the 
modern realist school in America speaks of the ‘transcendental non¬ 
sense’ involved in certain legal theories . 25 The best means of approach 
is a via media . It is of little use for a text-book to write of an ideal law 
of tort under the pretext of discussing English law; on the other hand, 
merely to record decisions is an abdication of function. The limits of 
freedom left to a text-writer are narrow, but within these there should 
be an attempt to create. An interesting technique is that of Cheshire , 26 
who in dealing with each topic concerning private international law 
first discusses what the theory of the law should be, and then deals 
with the actual decisions. This Allows a text-book to be a faithful 
record of the law that is, while pointing the way to further reform by 
providing a critical commentary of the cases that have been decided. 

25 F. S. Cohen, 35 Col L. R. (1935) 809. 

Private International Law. 
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XI 

CLASSIFICATION 

§ 56. The Purpose of Classification 

Within a legal system, classification has two objects: firstly, the dis¬ 
covery of a logical structure that will enable the rules of the law to be 
so interrelated and so effectively and concisely stated that they may be 
more easily grasped, applied, and developed; 1 secondly, in order to 
enable lawyers to find their law. The second purpose may be achieved 
by a very rough-and-ready classification—provided it be understood, 
it perhaps matters not if it is unscientific. Thus an alphabetical classifi¬ 
cation may have little logical merit but be quite useful to enable the 
practitioner to find the necessary rule. Even the crudest alphabetical 
arrangement, however, requires the choice of concepts round which 
particular rules may be grouped: e.g. bailment, book debts, negligence. 

For jurisprudence the problem is more difficult. If we confine our¬ 
selves to English law, a classification may be discovered which will be 
more or less generally acceptable. But legal systems differ not only in 
their rules but also in their methods of classifying these rules. It was 
once thought that it would be possible to discover a universal classifi¬ 
cation within which all systems could be placed. It is now recognized 
that many distinctions claimed by jurists to be fundamental were 
merely the pigeon-holes created by the medieval carpenter out of 
Roman materials. 2 

English law has proved remarkably stubborn to the classifier with 
a Romanist bias. Thus the trust (in the view of some writers) spoils 
the dichotomy between rights in rem and rights in personam. Bracton 
cannot make up his mind whether novel disseisin is an actio in rem 
or in personam / ‘The too impatient student who looks down upon 

1 Pound, 37 Harv. L. R. (1924) 933 at 944. 

2 And it is easy to exaggerate the influence of pure classical Roman law—much 
of what is adopted is the product of the civilians who adapted Roman law to the 
needs of western Europe from the sixteenth century onwards. 

* Pollock and Maitland, History of English Law, ii. 568. 
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medieval law from the sublime heights of “general jurisprudence” will 
say that most of our English actions are mixed, many of them very 
mixed. 4 Even today it is not always an easy matter to determine what 
is a criminal cause or matter’, 5 and the boundary between tort, con¬ 
tract, and quasi-contract is rather blurred. 6 Again the tort of seduc¬ 
tion, which in essence protects the family honour, is historically an 
action for loss of service. In feudalism there is hardly any distinction 
between public and private law—jurisdiction, even kingship, is largeW 
regarded as property. 7 

The problem of characterization in private international law illus¬ 
trates this difficulty. Breach of a promise to marry falls under the 
heading of contract in English law and delict in French law. If a 
promise to marry is made in France and broken in England, how are 
we to classify the action? If we treat the action as contract it will be 
governed by its proper law: if we treat it as tort then presumably the 
law of the place of the wrongful act must be considered. Is the French 
doctrine of community of property between husband and wife part of 
the matrimonial law (governed by the law of the domicil of the parties 
at marriage) or part of the testamentary law (governed by the law of 
the domicil at death)? Does the English Statute of Frauds relate to 
substance or procedure? The former is governed by the proper law 
of the contract which in a given case may be French, but if the action 
is brought in England, procedural points will be governed by English 
law. 

To apply English law to every point would cause injustice. There 
are no universal principles of classification. A start must be made 
somewhere in the process of analysis. Hence the first step is primary 
classification which is normally carried out according to the rules of 
English law. Having classified the problem as one of contract or tort, 
the next step is to find the ‘connecting factor’ (such as domicil or the 
proper law of a contract) which will point to a particular foreign 
system of law. The next step is to apply the appropriate foreign law. 
These few sentences cannot do justice to the complexity of the prob¬ 
lems that arise and there are keen disputes as to the rules of characteri¬ 
zation and their theoretical basis. But the rules of private international 
law would be much simpler if a universally agreed system of classifica¬ 
tion existed. 8 

4 Pollock and Maitland, op. cit. ii. 570. * Allen, Legal Duties, 230. 

• Winfield, Province of the Law of Tort. 

1 Pollock and Maitland, op. cit. i. 209. 

• Robertson, Characterisation in the Conflict of Laws : Cheshire (3rd ed.), 65. 
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§ 57. Possible Methods of Classification 

For a particular system an historical classification of law by its 
sources may be extremely useful—thus in England an appreciation of 
the development of common law and equity is essential. But such 
tests are of little use for a general juristic classification, since the 
accidents of history will largely determine what law was created by a 
specific source in each country. 

Holland adopted the method of classifying law on the basis of 
rights, using as his first division the distinction between rights in rent 
and in personam . 9 The major difficulty of this approach is that equity 
creates rights which can only with difficulty be fitted under either head 
and that many legal relationships give rise to both types of rights— 
thus a contract creates rights in personam as between the parties, but 
each party to the agreement has also a right in rem against persons in 
general that they should not knowingly induce breach of contract. 
Holland also separates sharply antecedent rights (which exist inde¬ 
pendently of wrongdoing) and remedial rights 10 (created by some par¬ 
ticular injury). 

Some jurists expect to achieve a universal classification, a ‘general¬ 
ized comparative anatomy’ under which all the legal systems of the 
world could be organized, but the greater the knowledge we obtain of 
other systems, the smaller does this hope become. 11 Each legal system 
is stubbornly individual in some respects. Nevertheless, the analysis of 
legal concepts provides the most useful means of approach. Thus, to 
understand the working of the legal mind we must analyse its develop¬ 
ment of categories such as legal personality, obligation, liability, crime, 
contract, tort, property, ownership, possession. No claim need be 
made that all such concepts are universally present in legal systems. 
The law has certain problems to solve in its endeavour to discover a 
reasoned basis for compromising the disputes of the community. It 
must develop a certain minimum technique, e.g. in deciding what 
persons will be recognized, in what cases constraint will be applied, 
what rights to enjoy portions of the material world will be recognized. 
A legal system might exist without a clear notion of legal personality, 

• Infra, § 63. 

10 Infra. § 63. This division has been attacked by certain realists on the ground 
that the so-called antecedent rights do not exist at all—there is no right to reputa¬ 
tion but only a power to sue, if that reputation be attacked. This point is discussed 
in the next section. 

“ Pound, 50 Harv. L. R. (1937) 565. 
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but, since this concept is vital in mature systems, it would be ridiculous 
for jurisprudence to ignore it, even if it could not logically oe proved 
to be an a priori necessity. 

The major difficulty is to strike a happy mean between treating of 
the pure form of the law and making jurisprudence an outline study of 
English and Roman law. It is reasonable for one writing for English 
students to draw much (if not most) of the illustrative material from 
English law; but the material must be used because it throws light on 
jurisprudence and not merely to explain English law. In the teaching 
of geology or botany, emphasis will be placed on local characteristics, 
but in each case these are related to the general principles of the 
science. Probably one of the best short descriptions of jurisprudence 
is the theory of the legal method. One of the favourite legal methods 
is the development of concepts or categories in terms of which parti¬ 
cular legal rules are expressed. Hence the concept of contract is impor¬ 
tant, even if it is not universal (Roman law never had a general theory 
of Contract), because it illustrates a method by which a particular prob¬ 
lem is dealt with. Even if many modern systems of law abolished the 
concept of contract, it would still rightfully hold a place in jurispru¬ 
dence, for in the history of the law it has played an important part. 
An analysis on the basis of concepts enables us more easily to under¬ 
stand the history of the law than if we build our analysis purely on 
rights. 

But any purely analytical survey must be supplemented by a func¬ 
tional approach, which shows the actual working of these concepts in 
the world both in the past and today. Some have so exaggerated the 
importance of the functional approach that they advocate teaching 
the law on the basis of ‘typical factual situations’ rather than by analy¬ 
sing the conceptual basis of the law.' 2 Thus instead of teaching the law 
of contract or of tort, these writers would approach the problems from 
the situation of an actual motor accident, and bring in the concepts of 
law by an analysis of the facts. Political relations, or family relations, 
could also be used as a basis. As a supplementary method of teaching, 
this is quite useful, for it demonstrates that the problems of actual 
practice do not come labelled as contract or tort, but represent a cross- 
section of life which may raise difficulties in many fields of law. But 
the defect of using ‘factual situations’ as the primary approach to law 
is that at some point the student must be grounded in the real mean¬ 
ing of notions such as contract, tort, property. Unless this teaching 
12 Hall, Readings in Jurisprudence , 618. 
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precedes a study of particular situations, it is a mere matter of chance 
where an analysis of contract is to be found. Moreover, unless the 
meaning (say of contract) is systematically discussed at some point, 
there must be much repetition under the different heads. 

The same difficulty of arrangement seems fatal to any adoption of 
interests as a primary classification. Thus an examination of the inter¬ 
est of association entails a discussion of corporations and groups— 
under one head we must discuss legal personality, contract, tort, the 
trust deed, co-ownership, and the injunction. Again a person’s interest 
in his bodily freedom is protected by the criminal law, the law of torts, 
and doctrines of public policy. What are sometimes called the ‘rights 
of personality’ are protected by doctrines belonging to public and 
private law, and a full discussion would cut right across the analytical 
division. 

It therefore seems preferable to analyse fundamental legal concepts 
in the traditional manner, but to apply functional tests to the working 
of each legal category. If two corporations contract with each other, 
the law may regard each as capable of protecting its own interests, 
but when a workman contracts with his employer, it may be thought 
necessary to protect the welfare of the economically weaker party. 
Analytically the two contracts are the same, but functionally the law 
has distinguished between them. Once we understand the nature of 
contract, we can easily study its working in the world today, but we 
can hardly appreciate the scope of contract without a previous 
grounding in analysis. 

Codification clearly is difficult unless there be an adequate analysis 
of the law. Firstly, the rules must be distributed among the various 
codes—civil, criminal, procedural, &c.; secondly, the whole process is 
simplified by creating a General Part which contains a definition of all 
the concepts which bear on more than one division of the classifica¬ 
tion adopted. To approach the matter scientifically there should be a 
general part discussing the concepts common to all the codes and 
also a general part for each specific code. This clearly saves much 
repetition and also helps to ensure a uniform use of legal concepts. 13 
An adequately organized general part would provide very useful 
material for jurisprudence. The arrangement of the actual codes 
leaves, however, much to be desired, and not as much help can be 
obtained from them as one would expect. 

13 Kocourek, cited Hall, Readings in Jurisprudence , 636. For a summary of the 
classification of typical codes, see Pound, Outlines of Jurisprudence (1943), 163. 
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8 58. Thu Arrangumeiit Adopted 

Firstly, there is the distinction between international law and the 
law of the State, but this has already been discussed. 11 Within the law 
of the State there is a fundamental division between public and private 
law. Public law is normally divided into constitutional, administra¬ 
tive, and criminal law, but there is less certainty concerning the appro¬ 
priate heads of private law. Indeed we find in actual codes almost 
every possible principle of arrangement. 16 Primitive codes are fre¬ 
quently based on external similarity of subject-matter rather than an 
analysis of the rules of law—thus having mentioned a rule relating to 
women, the codifier considers this a useful point at which to collect 
other rules relating to that sex. The classical Roman analysis is a 
threefold division of the law relating to persons, to things, and to 
actions, but this scheme is not carried out very logically. The law of 
actions is today called the Jaw of procedure, but the distinction 
between procedural and substantive rights applies not only to private 
law but to public law as well. The Roman law of things covers both 
the law of obligations and of property. In the law of persons we do 
not find (as we would expect) a discussion of the notion of legal per¬ 
sonality and the effect of a restriction of capacity on legal right, but 
rather a mere collection of different types of status, the legal effect of 
membership of a status being only incidentally mentioned, if it is 
referred to at all. 

The modern orthodox approach is as follows: 

(i a ) The law of persons—a discussion of the nature of legal per¬ 
sonality and of the effect of restricted capacity on legal right. 

(b) The law of obligations—obligations being classified as arising 
from (1) contract, (2) quasi-contract, (3) tort or delict, (4) quasi¬ 
delict. 

(c) The law of property. 

From a juristic angle this classification is not satisfactory. Firstly, 
there are many systems which do not know of such concepts as quasi¬ 
contract or quasi-delict, which depend merely on the historical acci- 

14 Supra, § 20. 15 Infra, Ch. XIV. 

18 From the purely logical point of view the French Code suffers from serious 
defects. Thus there is no adequate attempt to separate the general part from the 
special part, e.g. to discover the nature of a juristic act we must turn to the law of 
contract. The German Code is in this order: General Principles : Persons, Things, 
Legal Transactions, Computation of Time, Prescription, Exercise of Rights; Special 
Part : Law of Obligations, Law of Things, Family Law, Law of Inheritance. The 
Swiss Code: Law of Persons, Family Law, Law of Inheritance, Law of Things, Law 
of Obligations. For a discussion see Pound, 37 Harv. L. R. (1924) 933. 
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dents of particular systems. The only logical division is between rights 
created directly by the law and rights created by the consent of another 
—or, to look at the same question from the angle of duty, to dis¬ 
tinguish between duties imposed on a person against his will and 
duties which he freely accepts. Delict, quasi-delict, and quasi-contract 
deal with duties imposed by the law; contract concerns duties volun¬ 
tarily incurred. Logically, therefore, quasi-contract is akin to delict, 
although English legal history has related it to contract. 17 

Secondly, the classification is not exhaustive. In common speech, 
obligation is merely a synonym for legal duty, but in jurisprudence it is 
confined to that part of the law which creates rights in personam . Thus 
the Romans distinguished between dominium which creates rights in 
rem, and ohlipatio which gives rise to mere rights in personam.'* If ob¬ 
ligation is confined to rights in personam , and if the classification of 
persons, property, and obligations is meant to be exhaustive, wherein 
are the general duties of tort to be placed? What the traditional classi¬ 
fication implies is that obligations arise (inter aha) from the making of 
a contract or the commission of a tort. But this has always proved con¬ 
fusing, for what is analogous to the commission of a tort is the break¬ 
ing, not the making, of a contract. The significant contrast between 
tort and contract is that in the former case rights in rem are created 
by the law and bind persons generally, whereas in contract rights in 
personam are acquired by consent and bind only a specific person or 
persons. Hence it is useful to distinguish those rights which exist 
independently of wrongdoing (antecedent or primary rights) and those 
which come into existence only because another has committed a 
wrong (remedial or secondary rights). 19 Thus I have a primary right 
granted by the law that I shall not be defamed; it Jones libels me, I 
have a secondary right to recover damages. I have a primary right that 
Brown shall fulfil the contract that he made with me this right arising 
out of Brown’s consent to incur the corresponding duty. If Brown 
breaks the contract, I have a secondary right to secure damages. 20 
The traditional divisions of the law of obligations rather tend to 
obscure this distinction. 

A further difficulty also arises. The general duty to fulfil a contract 


w Infra. §§ 106-7. 

18 The Roman definition of obligatio was: ‘iuris vinculum, quo necessitate 
adstnngimur alicuius solvendac rei, secundum nostrae civitatis iura’: Inst. 3. 13. 
'* Infra, § 63 

:o Oi in ceitain cases Brown may be forced by an injunction to carry out his 
promise 
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may be placed under the heading of obligation, because the contract 
creates only rights in personam. But the general duties of tort are in 
rem and so cannot be placed-under obligation if we confine it to rights 
in personam. If this be so, many of the genera' duties of tort seem 
to fall outside the division of persons, obligations, and pioperty. 
Some solve this difficulty by denying that primary righ's really exist - 
there is no right not to be defamed, but only a right to a remedy if one 
is defamed; there is no right that another shall fulfil his contract, but 
only a right to sue for damages if he does not. Thus Holmes suggests 
that at common law a person does not promise to keep his contract, 
but is liable to pay damages if the promised event does not come to 
pass. 21 This approach, however, is inconvenient and seems to suggest 
a lack of proportion. The primary rights are the foundation on which 
the structure of remedies is built. It may be true that, at certain 
periods, the law rather narrowly places undue emphasis on procedural 
rights and tends to say that where there is no remedy there is no right. 
But the struggle of law is ever to reverse this proposition and to create 
remedies where primary rights have been infringed. Moreover, it is 
inconvenient to treat ownership not as creating a right in vem but 
merely incidentally in dealing with remedies. Again, in some cases the 
law will directly enforce the primary duty as by ordering Brown to 
fulfil his contract or by preventing Robinson from defaming Smith as 
he threatens to do. All these considerations show the importance of 
recognizing the existence of primary rights. 

What is quite illogical is to recognize that there is a primary right, 
where contract is concerned, buf to fail to appreciate this in tort. If 
we recognize that all the general duties of tort cannot be fitted into 
the heading of persons, obligations, and property, then it seems that 
another approach is necessary. The remedy in tort is ancillary to the 
primary right that others shall obey the prescriptions of the law, just 
as the remedy in contract is ancillary to the primary right that the 
other party shall carry out his promise. 

Obligation should be sharply distinguished from liability. Obliga¬ 
tion relates to what a person ought to do because there is a duty laid 
upon him: liability to what he must do because he has failed to do 
what he ought. We do not say that a prisoner ought to serve the sen¬ 
tence pronounced upon him -the law will see to it that he must. If 
a person refuses to meet a judgment debt, he is liable to have his 
property seized. 

21 The Common Law, 298, criticized Buckland, 8 Camb. L. J. (1944) 247. 
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It is, therefore, more convenient to avoid the use of the term obliga¬ 
tion’ as one of the major heads. Instead we distinguish between rights 
created directly by the law, and rights created by consent. These are 
primary rights breach of which gives rise to a remedial right. 

The basis adopted for the remainder of this work is as follows: 

1. Rights and duties. 

2. Titles, acts, and events. 

3. Public law. 

4. Private law: 

(a) The concept of legal personality. 

( b ) Rights created by a juristic act. 

( c ) Rights directly created by law. 

(d) Remedial rights. 

(e) Extinction of rights. 

(/) The concept of property. 

( g ) The concept of possession. 

5. The law of procedure. 

§ 59. Subordinate Classifications 

Family Law is not treated as a separate heading in the analytical 
survey, but many points relating to it arise in the law of personality 
and of property. A short attempt was made to draw the rules together 
under the heading Family Interests* 2 The law of succession and in¬ 
heritance is historically grounded in the rules relating to the family, 
but in modern times the rules have in part broken free and succession 
is most conveniently treated under the law of property. 

Private International Law. A case which falls to be decided in 
England may contain a foreign element. If a Spaniard assaults a Ger¬ 
man in a Parisian night-club, can an action be brought in England if 
the parties subsequently arrive there? If a contract, made by corre¬ 
spondence between an American living in Italy and a Peruvian 
residing in Germany, is to be performed in France, what law should 
be applied? It would be unjust for English courts to apply purely 
English rules to a contract made and to be performed abroad. The 
mere fact that the defendant is served with a writ when on a visit to 
England does not necessarily make it reasonable to apply English law 
to the transaction. There is, therefore, in every mature system of law a 
set of rules dealing with cases that have a foreign element. There are 

Supra. § 37. 
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three broad questions to be answered: firstly, in what circumstances 
are the courts of England competent to deal with cases that have a 
foreign element? Secondly, if the English courts are competent, what 
law should be applied to the transaction in question? Thirdly, in what 
circumstances will a foreign judgment be regarded as decisive in 
English courts or as enforceable by action in England 23 

The typical English view is that conflict of laws is part of ine com¬ 
mon law. Pillet thinks that, since the rules deal with the conditions 
under which one state will give effect within its territory to the rules of 
another state, there is no essential difference in the nature of public or 
private law. The rules, so to speak, prescribe the competence of the 
courts of each nation to deal with specific disputes-—in other words, 
conflict of laws deals with the application of the law in space. If there 
were a universal set of rules applied by the courts of every country, 
this view would be correct, but as the English doctrines of conflict of 
laws differ materially from those of any other country, it is absurd to 
compare conflict of laws with international law. English and French 
jurists may differ as to the precise principles that should be applied to 
a blockade, but the dispute would concern the meaning of inter¬ 
national law itself, for both would agree that there cannot be one 
international law for England and another for France; whereas there 
may easily be one set of rules for conflict of laws applied in England 
and another in France. It is true that there are certain principles which 
underlie the various systems of conflict of laws in the several coun¬ 
tries; but we may also discover principles common both to the 
French and German law of contract, and the law of contract is uni¬ 
versally admitted to belong to municipal law alone. It is also true that 
in certain cases the International Court of Justice may be asked to 
decide a question dealing with conflict of laws. England may bind 
herself by treaty with France to adopt a particular rule in dealing with 
French cases: in rare instances there may be a rule of international 
law which determines the question; but, in general, conflict of laws 
is part of the municipal law of each state. 25 

Why should one country take notice of the laws of another? Dicey 2 * 
supported the theory of vested rights. If I obtain a right by the law of 
Patagonia, that right should be recognized in England, if no reasons 

23 Cheshire, Private International Law (3rd ed.), 3. 

24 Traite pratique du droit international privt, 20; Starke, 52 L.Q.R. (1936) 395. 

25 See Judgment No. 14 of the P.C.I.J.—the case of the Serbian loans cited 
Starke, 52 L.Q.R. (1936) 400. 

2 * Conflict of Laws (6th ed.), 11. 
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of policy forbid. This theory, however, begs the question, for some¬ 
times we do not know what law is to govern a transaction till the 
English rules for choice of law are applied. In truth, English courts 
can only apply English law. A right does not exist in vacuo, and, tom 
from the system to which it belongs, it changes its nature. English 
rules are decisive on questions of procedure, public policy, applica¬ 
tion of statutes, and choice of law. But, in appropriate cases, where 
English rules point to a particular system of law, our courts will en¬ 
force right as alike in content as is permitted by the nature of our 
system and its particular views of policy. 27 If in Ruritania a husband 
can sue his wife for maintenance, he could not enforce his right in 
England, even if he were still domiciled in Ruritania. 

Private international law is a subject that throws much light on 
jurisprudence. The application of laws in space, the characterization 
of situations, the analysis of the nature of a right, the conflicting rules 
of the various systems which may be brought into play—all these are 
part and parcel of a subject in which academic theories may lead to 
important practical results. 28 

The connecting factors which assist in the choice of a particular 
law are of several kinds. In the law of persons, half the world stresses 
the element of domicil, half that of nationality. The main defect of 
domicil is that it is sometimes difficult to ascertain what the domicil 
is. Nationality is not a useful test for the British Commonwealth, as a 
common nationality may cover many different systems of law. The 
domicil of origin of a legitimate child is the domicil of his father at the 
time of birth, of an illegitimate that of his mother. Domicil may be 
changed by a person sui iuris, provided there is an actual removal to 
a new country, with intent to make it a permanent home. 

Commercial Law is another cross-division that is rapidly growing 
in importance today. Many countries have separate codes for com¬ 
mercial and civil law. 20 From the juristic point of view it is difficult 
to frame a precise test which will distinguish an ‘act of commerce’, and 
normally the problem is solved by a mere enumeration of particular 
acts which are declared to be acts of commerce. Commercial law cuts 
across both the law of obligations and the law of property. Thus from 
one point of view a bill of exchange is a contract, yet functionally it is 
property. A bill of lading is partially a receipt for the bailment of a 


2T W. W. Cook, Logical and Legal Bases of the Conflict of Laws, 20 et seq. 

2 * The theory of renvoi alone is one that would have delighted medieval logicians. 
*® e g. France * Amos and Walton, Introduction to French Law , 344. 
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specific object and possesses the quality of being ‘negotiable’, so that 
in some ways it may come to represent the gcods: it is also a document 
which contains a contract for the carriage of the goods. 

The course of business provides many of the detailed rules of law, 
and many foreign jurists make a special study of droit economique . 30 
Thus the law merchant of the Middle Ages was not created by the 
State, but developed autonomously and was ‘received’ in f< ~ legal sys¬ 
tems long after the merchants had developed it. The recent growth of 
state regulation of industry and the creation of public utilities owned 
by the State has led to the intrusion of public law into the realm of 
commerce. Although for purposes of exposition it may be useful to 
isolate commercial law, jurisprudence must strive to distribute it 
under the various heads. 

Industrial Law is another cross-division which is assuming increas¬ 
ing practical importance. In the days of laissez-faire, this realm was 
left to the free play of the rules of contract, tort, and property. Today 
the State cannot tolerate industrial anarchy and a growing body of 
law regulates the wage contract, conditions of work, holiday pay, and 
even sometimes the right of dismissal. Australia has ambitiously set 
up a court to try to create, in the words of Higgins, ‘a new province 
of law and order’. This experiment has not fully justified the hopes of 
an earlier generation, but the arbitration and conciliation procedure 
has averted many strikes and raised the general standards of liveli¬ 
hood. This is but another example of the increasing complexity of the 
problems with which law attempts to deal in the twentieth century. 

30 Or Wirtscha/tsrecht as the Germans call it. See Goldschmidt, English Law 
from the Foreign Standpoint, 90; dc Kiraly, Rec. Geny, iii. Ill; Sinzheimer, 
Le Frobleme des sources , 73. 
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XII 

RIGHTS AND DUTIES 

§ 60. Analysis of a Right 

The noun right is one that has many meanings, but it may be generally 
defined as the standard of permitted action within a certain sphere. 1 
But until we have defined the sphere of which we are speaking it is 
absurd r ,o argue whether a particular act is right or not. If a French¬ 
man and an Englishman are arguing about the length of a path, they 
would not be so stupid as to use different standards (metres and yards) 
without attempting to adopt common units for the purpose of solving 
the dispute -but in the sphere of jurisprudence we sometimes find 
bitter disputes because of reckless ambiguity in the use of the term 
‘right’. 

Within a particular system of ethics we discover whether a par¬ 
ticular action is right by asking whether it is consonant with the 
general principles on which the system is based. Christianity may 
supply yet other standards, or we may judge an action by the positive 
morality of a given community. A theory of natural law may be made 
the basis for the deduction of natural rights which (it is argued) inhere 
in every human being by virtue of his personality and are inalienable 
and imprescriptable. 2 From all these uses of the term there must 
be distinguished a legal right, of which the test is a simple one—is 
the right recognized and protected by the legal system itself? Thus a 
person may have a legal right to do an act whicn is unethical and 
opposed to the standards of positive morality. But to draw a distinc¬ 
tion between legal rights and other rights is not to suggest that the 
law is unreceptive to the general conception of right which exists in a 
community, for the ethical views and positive morality of a given com¬ 
munity naturally influence the law in its determination of the conduct 
which it will protect and of the actions which it will prohibit. ‘Rights 
spring from right. Principles of liability, in the last analysis, must be 
derived from the moral sense of the community.’ 3 

The term ‘right-duty’ covers several legal relations, each with its 
distinct characteristics. 4 For the moment it is sufficient to emphasize 
that there are four elements in every legal right: (1) the holder of the 

1 Shorter Oxford English Dictionary. 1 Supra, § 32. 

1 Allen, Legal Duties, 111. 

4 Infra, § 61. 
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right; (2) the act or forbearance to which the right relates; (3) the res 
concerned (the object 5 of the right); (4) the person bourd by the duty. 6 
Every right, therefore, is a relationship between two or more legal per¬ 
sons, and only legal persons can be bound by duties or be the holders 
of legal rights. 7 Rights and duties are correlatives, that is, we cannot 
have a right without a corresponding duty or a duty without a corre¬ 
sponding right. When we speak of a right we are really referring to a 
right-duty relationship between two persons, and to suppose that one 
can exist without the other is just as meaningless as to suppose that a 
relationship can exist between father and son unless both father and 
son have existed. 8 Some examples will make this clear. If Jones owes 
Smith five pounds, then Smith has a right that Jones should do an act 
(pay) relating to a res (the money). If Brown owns Blackacre, then 
Brown has a right to exclude persons generally from the object of the 
right—tne land. Persons generally are under a duty to refrain from 
trespassing. 

As used in this analysis, the term res is very wide, and covers much 
more than material things. Thus Robinson has a right that others shall 
not unjustifiably defame him—here the object of the right is that 
intangible but valuable possession, a good reputation. Can a person 
ever be the object of a right? There is no doubt that a human person 
may be a res , as we can see in the case of slavery which treated a man 
as mere property. But the slave was not a legal person and could 
neither possess rights nor be bound by duties. A more difficult ques¬ 
tion arises if we ask whether a legal person may be the object of a 
right. Austin suggests that sincfe a master has an action against any¬ 
one who knowingly induces the servant to break his contract, or 
against anyone who negligently injures the servant so that he cannot 
perform his duties, the servant is the object 9 of the right. But the 
object is the services of the servant rather than the servant himself. 
Similarly, the rights which a father possesses that no one shall inter¬ 
fere with his control over his children relate not to the child as a res 
but rather to the custody and guardianship of the children. 

Turning to another problem in the definition of rights, there are 
three elements that must be considered. A right is legal because it is 

3 Austin calls the res the ‘subject’ of the right ( Jurisprudence , Lect. XVI), but 
this introduces confusion and ‘object’ seems a more convenient term. 

6 Holland, Jurisprudence, ch. viii. 

7 Legal personality is defined below: see Ch. XVI. 

4 A possible exception to the doctrine that no duty can exist without a corre¬ 
sponding right is the conception of absolute duries, but this is discussed infra, § 62. 

* Jurisprudence, i. 368. 
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protected (or at least recognized) bv a legal system—hence the criterion 
of enforceability must be discussed. The holder of a right exercises his 
will in a certain way, and that will is directed to the satisfaction of a 
certain interest. Each of these elements—protection, will, and interest 

- is essential to a true description of a right, but many disputes have 
arisen because of a false emphasis either on the will which is exercised 
or on the interest desired. Thus some define right in terms of will, and 
others in terms of interest alone. Each of these elements now falls to 
be discussed. 

(a) The Protection afforded by the State 

As has been said, the characteristic mark of a legal right is its 
recognition by a legal system. If the right is challenged, will the State 
enforce it, or at least grant damages for any failure to carry out the 
corresponding duty? In the case of a right which is recognized only 
by morality or ethics, the law will grant no remedy. Enforceability by 
legal process has, therefore, sometimes been said to be the sine qua 
non of a legal right. Three qualifications must, however, be made to 
this statement. 

Firstly, the law will not always enforce a right, but may grant the 
injured party only a remedy in damages. 

Secondly, there are certain imperfect rights which the law only 
partially recognizes. Thus a statute-barred debt cannot be recovered 
in a court of law, but for certain purposes the existence of the debt has 
legal significance. If the debtor pays the money, he cannot later sue to 
recover it as money paid without consideration* and the imperfect 
right has the faculty of becoming perfect if the debtor makes an 
acknowledgement of the debt from which there can be inferred a 
promise to pay. But there is no real difficulty in this case; if we use 
terms which are discussed below, 10 the creditor has no claim for the 
money, the debtor has liberty to pay if he so desires, but no claim to 
recover the money once he has paid it, as the ‘natural obligation’ pre¬ 
vents him from bringing an action for money had and received. The 
law has really cut down the creditor’s rights to the receipt of a volun¬ 
tary payment, although in certain circumstances (e.g. a promise to 
pay) the imperfect right may become perfect. 

Thirdly, in some systems courts of justice do not control an ade¬ 
quate machinery for enforcement. Thus in international law there is 
no power in the court to enforce its decree. Hence, ultimately, the 


10 Infra, § 61. 
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answer to the question whether the essence of a legal right lies in its 
enforceability will depend on our definition of law. Dicey uistinguished 
between constitutional conventions and laws, the test of the latter 
being that they will be enforced by the courts, whereas the conven¬ 
tions will not. 11 Many constitutional lawyers point out, however, that 
if we apply rigorously the test of enforcement in a court of law, \ e are 
left with too narrow a view of constitutional law. 12 

Because of the difficulties which sometimes arise in the enforcement 
of particular rights, it is better to define a legal right in terms of recog¬ 
nition and protection by the legal order. 13 This does not unduly nar¬ 
row the meaning of legal right. Thus an international court would 
recognize any rights granted by international law and would protect 
them so far as it could, even although there was no machinery for 
direct enforcement. The element of enforceability is important in 
questions of jurisdiction and private international law. The principle 
of effectiveness must be considered, since it is absurd for a court to 
make a decree that is futile. An English court will not make a decree 
concerning the title to immovables situated abroad and even if a 
defendant is subject to the English jurisdiction, equity will not order 
him to do an act illegal by the law of the country where it is to be 
performed. 

(/;) The Element of Will 

Many uphold the will theory on the ground that the very purpose 
of the law is to grant the widest possible means of self-expression— 
the maximum of individual self-assertion. Rights, therefore, are in¬ 
herent attributes of the human will. This theory was extended by the 
doctrine of natural rights, which declared that there were certain 
spheres of personal life with which the State could not legally inter¬ 
fere. This is based on a confusion of what is and what ought to be. 
There are certain rights which it is desirable that the law should pro¬ 
tect, but that does not prove that they are protected by the law nor 
that any law which interferes with them is void. But we must not rush 
to the other extreme and think of the law as creating rights out of 
nothing. After all, the law exists to compromise the conflicting desires 
of society, and some partisans of the will theory merely say that the 
law should protect the individual will as far as possible. 

n Law of the Constitution (8th cd.), 23. 

12 Jennings, The Law and the Constitution (3rd ed.), 314. 

13 e.g. Salmond, Jurisprudence (10th ed.), 229: ‘A right is an interest recognised 
and protected by a rule of right.’ 
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Holmes defines a legal right as ‘nothing but a permission to exercise 
certain natural powers and upon certain conditions to obtain protec¬ 
tion, restitution, or compensation by the aid of the public force’. 14 
This is not quite exact, for some rights or claims 15 consist not of a 
liberty to do something but of an ability to force others to perform an 
act. In some cases the law, as Holmes says, does merely protect the 
natural powers. Jones may garden or sleep, make love or quarrel upon 
his own plot of ground -and one who interferes with these activities 
does so at his peril unless he can justify his act. Here the law adds 
nothing except protection. But when the State grants me power to dis¬ 
pose of my property by will, it is not merely protecting my natural 
activities, for, once dead, I cannot actually distribute my property. 
This is a realm where the law does not merely protect the natural 
powers of individuals, but grants a power by virtue of which a declara¬ 
tion of intent may operate after death. 16 A testament, therefore, can 
be made effective only by the help of the law. 

Duguit’s attack on the traditional concept of subjective right is 
really based on his opposition to the notion that right depends upon 
will. The traditional theory of right he conceives as being based on the 
metaphysical idea of two wills being face to face with one another, 
one of which in the particular relationship is superior to the other. 17 
Will (he argues) is not the essential element in law or in the right which 
flows from it, for the real basis of law lies in the objective fact of social 
solidarity. The emphasis on will is anti-social, for it suggests that man 
is in conflict with his fellows, instead of emphasizing that man is bound 
by duties created by the fact of social solidarity. Society creates duties 
for every man, but no right save that of always doing his duty. Duguit’s 
paradox is a useful antidote to the excessive individualism of some of 
the theories of natural law, but truth lies in a via media between the 
two extremes. It is true that man can realize an effective life only in 
society, but that does not mean more than that his rights must be ad¬ 
justed to those of his fellows. The individual will may be directed to 
social or anti-social ends, but the will is the ‘mainspring’ of the indi¬ 
vidual personality, and for the law to attempt to create a system which 
ignored the wills of individuals would be futile. The law does not exist 
to create a new life for society and new desires for men, but rather to 
regulate such life and such desires as already exist. Will is an essential 

14 The Common Law, 214. 

“ Infra . § 61. 

" Infra, § 61, for a discussion of the difference between a liberty and a power. 

,T Allen. Legal Duties, 156; Ionescu, Archives de phil. du droit (1932, 1-2), 269. 
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element in the general conception of legal right, but it is not the only 
element. As we shall see, it is artificial to divorce will from interest. 

(c) The Element of Interest 

The main argument of those who hold thtv interest and not will 
is the fundamental basis of right is that persons may have rights, 
although they have no wills: a baby one day old, an irrational idiot, a 
corporation, or a foundation cannot be regarded as having wills, but 
undoubtedly the law grants to such persons legal rights. Yet in all 
these cases there is a will operative, for the law sets up a guardian to 
protect the rights of the child, a committee in the case of the lunatic, 
and it imputes to the corporation or foundation the acts of human 
beings to whom power to bind the artificial entity has been granted. 
Nekam is so impressed by this division of will and interest that he 
suggest, that we should always distinguish between the subject of 
rights and the administrator of those rights. 18 The passive capacity to 
be the subject of rights may belong to any entity to which the law 
chooses to grant this privilege. The administrator must be a human 
person with an actual will. In the case of the normal adult, the subject 
of the rights is also the administrator, but this power may be taken 
away, for example in the case of the prodigal or the lunatic. On the 
other hand, if the law grants legal rights to an idol, then there must be 
a separation, since the idol has no will to guard its interests. Nekdm 
suggests that it is only a coincidence that in the majority of cases the 
subject administers his own rights—but surely this is allowing excep¬ 
tional cases to have undue weight. 

Ihering attacked the will theory because he thought that the purpose 
of law was not to protect individual assertion but certain interests. He 
therefore defined rights as legally protected interests. 19 These inter¬ 
ests or values are not created by the State for they already exist in the 
life of the community, and the State merely chooses such as it will 
protect. 

In truth it is an exaggeration to set interest and will too much in 
opposition to each other. ‘The essence of legal right seems to me to be 
not legally guaranteed power by itself, nor legally protected interest 
by itself, but the legally guaranteed power to realize an interest.’ 20 

1# The Personality Conception of the Legal Entity, 29. 

** Geist des romischen Rechts, iii. 332; Hallis, Corporate Personality, 169. 

20 Allen, Legal Duties, 183. Cf. Jellinck: ‘a right is the will power of man applied 
to a utility or interest recognized and protected by a legal system’: System der 
subjectiven offientlichen Rechte (2nd ed.), 44; cf. Hallis, Corporate Personality, 191. 
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The human will does not operate in vacuo but desires certain ends, 
and interests are but objects of human desire. 21 An interest is a claim 
or want of an individual or a group of individuals which that indi¬ 
vidual or group wishes to satisfy. And the law grants rights not to the 
human will as an end in itself, but to a human will that is pursuing 
ends of which the legal system approves. The vigour with which this 
problem has been debated is due, not so much to an academic interest 
in the nature of a right, as to the theories of law and the State which 
are built on any particular theory of the nature of a right. If a legal 
right consists merely of a protected will, how are we to reconcile the 
conflicting wills of men save by postulating a superior will which can 
overcome all opposition? It is hard to reconcile wills if we do not 
consider also the ends which mankind strives to reach. If we define 
rights as interests, it is easier to effect a reconciliation on paper, since 
true interests do not always conflict; but such an approach often leads 
to abstract solutions which neglect the fact that men are not entirely 
rational in their behaviour or choice of ends. Again, the will theory 
may easily lead to the doctrine that, since the purpose of law is to pro¬ 
tect individual self-assertion, there should be as little interference with 
freedom as possible: the interest theory may be exaggerated so as to 
destroy liberty in favour of forcing men to seek what they should 
desire.““ A true theory of the State can be based only on a proper 
analysis of a legal right that gives due scope to the elements both of 
interest and of will. Frequently the law allows me to exercise my own 
will; in other cases my will may be restricted in order to serve what are 
deemed to be my higher interests or the needs of others. A lunatic or 
a prodigal is not always allowed to effect his own desires. But there is 
danger in assuming that the law can in every case dictate to man 
wherein his interests lie. 

§ 61. Claim, Libf.rty, Powfr, Immunity 

Salmond* 5 pointed out long ago that the term ‘right-duty’ was very 
overworked and was frequently used for relationships which were not 
in reality the same, thus causing confusion in legal argument. Hohfeld 
carried the analysis farther, 21 and his work has been developed by 
other writers. Hence an attempt has been made to analyse the right- 

Restatement of the Law of Torts, i. § 1. 

22 Cf. TimashclT, Sociology of Law, 333-A 

Jurnprudence (9th cd.), 299. 

24 Fundamental Legal Conceptions ; Pound, 50 Harv. L. R. (1937) 572 ; Radin, 51 
Harv. L. R. (1938) 1141 ; Goble, 35 Col. L. R. (1935) 535. 
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duty relationship (in its broad sense) into its component parts, and 
the table set out below is the result of the work of Hchfeld, although 
some changes of terminology have been made. At first the tendency 
was to regard this analysis as too academic, but it has had increasing 
influence—for example, it has been adopted by the American Restate¬ 
ment of the Law. The table provides an interesting test of the accuracy 
of legal thought and, though there are defects which have been ex¬ 
posed by the subtle insight of Kocourek, 25 it repays study. 

A B 

1. fCIaimv ,2. Liberty (or) 3. t Power. A. Immunity! 

X privilege) X 

l Duty/ x No claim J (Liability-^ ''Disability I 

(The brackets indicate correlatives and the lines opposites.) 

In the claim-duty 26 relationship the emphasis is on what I may 
force another to do, or to refrain from doing. 1 have a claim against 
Jones for five pounds and he is under a duly to pay it. Claim and duty 
are correlatives in the sense that one cannot exist without the other. 
Under the second head, liberty represents what I can do for myself, 
free of the possibility of legal interference by others. 27 1 have liberty to 
breathe, to walk in my own fields, to play golf on my private links. 
Here no precise relationship to others is in question, save that the law 
will protect my liberty if others interfere with its exercise. But it is 
more accurate to say that I have a liberty to play than that I have a 
claim, for I may exercise my liberty without affecting others, whereas 
my claim can be enforced only by coercing another to act or forbear. 
If the table is examined, it will be seen that liberty is the opposite of 
duty. Logically, therefore (it is argued), the correlative of liberty 
should be the opposite of claim. But there is no word in English which 
expresses the lack of a claim and therefore the rather barbarous ‘no- 
claim’ has been suggested. 

One of the difficulties of the table is the desire to retain formal 
symmetry, and this forces us to link together liberty and privilege. 
The usual distinction is that liberty covers those acts that are primarily 
lawful for all, whereas privilege 28 covers those that are prima facie 

2 * Jural Relations. 

26 Hohfeld used the term ‘right-duty’. But since ‘right’ is here used in a somewhat 
narrower sense than is customary, it seems advisable to use another term in order 
to prevent confusion. 

27 It is legal interference by others that is emphasized. There are few situations 
where a person is entirely free from the risk of illegal force—but if the law be 
broken, a remedy normally lies. 

2 * This term has many meanings in English usage: Kocourek, Jural Relations , 8. 
(1) It may mean immunity, e.g. the privilege of a Member of Parliament from 
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unlawful but allowable in certain circumstances to all, or else to a 
limited number of persons. The Restatement of the Law of Property 
defines a privilege as a legal freedom on the part of one person as 
against another to do a given act or a legal freedom not to do a cer¬ 
tain act. Thus, where qualified privilege arises, a person has a privi¬ 
lege to make defamatory statements concerning another, provided he 
makes an honest use of the occasion; the person defamed has ‘no- 
claim’ to prevent him. 

A power is an ‘ability on the part of a person to produce a change in 
a given'legal relation by doing or not doing a given act’.” 9 In one sense, 

I have a liberty to make a will, since persons generally are under a duty 
not to interfere with the free exercise of my power. But the question 
which arises under this third head is not my liberty to inscribe certain 
words on paper, but the effect which those words will have on the dis¬ 
tribution of my property. The notion of a power of appointment is 
familiar, and, by its exercise, the legal rights of another may be 
affected by the receipt of the property in question. The table general¬ 
izes the notion of power in this sense and uses it to cover all ability to 
affect the legal relations of others. 

There is no convenient word to express the correlative of power. 
The term ‘liability’ (which is used) certainly conveys the sense of 
being affected by the exercise of the power, but it suggests something 
disadvantageous which one would seek to avoid. Hohfeld generalizes 
the term so as to cover a chance of being benefited as well as of suffer¬ 
ing loss. Thus Jones has power to make a will and his children are 
liable to benefit. The State has power to punish a criminal and he is 
liable to suffer the penalty.' 10 

An immunity is ‘a freedom on the part of one person against having 
a given legal relation altered by a given act or omission on the part of 
another person’. A judge is immune from having to pay damages for 
defamation because of anything he has said in the course of a trial. 
The correlative is disability. It may be noted that, just as in the case of 
the first half of the table, there are opposites in the second. Thus dis¬ 
ability is the opposite of power, and immunity the opposite of liability. 
If a legislature passes an unconstitutional statute, that is not a breach 

arrest; (2) it may mean power, c.g. the privilege of the recaption of chattels; (3) it 
may mean privilege in the sense set out in the text: Hearn, Legal Duties and Rights 
172. ' 

*’* Restatement of the Law of Property, § 3. 

10 Campbell, 7 Camh. L. J. (1940) 209, points out that in one sense Hohfeld’s 
table is incomplete, because I am under a liability to have my legal position changed 
by an event beyond human control as well as by the act of another. 
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of duty for which the State can be sued in damages—the statute is 
merely a nullity. Thus we cannot say that a fruit-grower has a claim 
that the legislature should not pass an unconstitutional statute, for 
that would imply that the legislature was bound by a duty, since a 
claim cannot exist without a duty. But the grower is legally immune 
from interference by a statute that is not within the powers of the 
legislature. 

Thus a trustee has power to convey the legal title of the trust 
property to a purchaser, but he has no privilege to do so in breach of 
trust. If he does act in defiance of the trust deed, the purchaser, pro¬ 
vided he gives value in good faith and with no notice of the equitable 
claim, takes a good title, since the trustee has power to convey it. But 
if the beneficiary learns in time of the prospective breach of trust, he 
has a claim which can be made effective, for the court, if appealed to, 
will enforce the duty lying on the trustee to carry out the terms of the 
trust. This is an example which is dealt with more clearly by the use of 
Hohfeld’s terms than by attempting to force the terms ‘right-duty’ to 
express every shade of the relationship. Again a royal commission 
may have liberty to carry on an inquiry in the sense that no one can 
prevent its functioning, but no claim which imposes on witnesses a 
duty to answer questions. 31 A judge has power to try a prisoner who 
is liable to be affected by his decision; the Crown has a claim that the 
judge shall perform his work and the judge is bound by a duty. An 
owner of a mine asks for an injunction against union leaders who are 
attempting to induce his employees to join a union. The employer has 
a liberty to employ non-union labour, but this is not necessarily a 
claim which will impose a corresponding duty on union leaders not to 
attempt to persuade the employees to join the union. 32 

One value of the table is that it emphasizes that a particular legal 
relationship may give rise not to a single right and duty relationship 
but to a bundle of claims, liberties, immunities, and powers. Thus if 
A and B make a contract, each has a claim against the other that the 
contract shall be fulfilled. If A breaks the contract, B has power to 
sue for damages and to enforce execution. Both A and B have a claim 
against persons generally that they shall not knowingly induce breach 
of the contract. 

The most accurate and subtle analysis of legal rights has been 
carried out by Kocourek, 33 but it is impossible to expound his scheme 

31 Cf. A.-G. of Australia v. Colonial Sugar Refining Co. Ltd., [1914] A.C. 237. 

32 Cook, in Lectures on Legal Topics, v. 339. . 33 Jural Relations (2nd ed.). 
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within the limits available. A high algebra *or the law may conduce to 
clarity but it cannot be concisely explained. The glossary covers over 
seventeen pages, and the first two terms are ‘abnormal concatenation 
and ‘abnormal intercalation’. 34 It is not easy to explain such a term as 
‘heterophylaxis’ in a few words. Nevertheless, where it has been pos¬ 
sible to do so, his ideas have been drawn upon, and, for those who can 
master the terminology, there is much value in his work. 

§ 62. Absolute and Relative Duties 

Austin distinguished between absolute and relative duties. In the 
latter case we have the normal relationship of a right held by one per¬ 
son to a duty owed by another—this is exemplified by the normal jural 
relationship between subjects. But Austin claimed that there was also 
a class of absolute duties to which no corresponding rights attached. 
An analysis of this type of duty throws interesting light on the nature 
of law itself. 

There were four kinds of such absolute duties according to Austin’s 
analysis: 

(a) duties not regarding persons (e.g. those owed to God and the 
lower animals); 

(b) duties owed to persons indefinitely (e.g. towards the com¬ 
munity); 

(c) self-regarding duties; 

(d) duties owed to the sovereign. 35 

The first type create no difficulty—they are not in fact, legal duties 
at all. Man’s relation to his Creator is a matter of religion and not of 
law: if the legal system protects certain religious duties with a sanc¬ 
tion, then that duty is part of the law and amenable to the same analy¬ 
sis as other legal duties. If I must attend church or pay a fine, then the 
criminal law is brought into play. So as fai duties towards animals are 
concerned, I have no legal duty towards them. If the law prohibits 
cruelty, then I may owe a duty to the State; so far as the law of tort is 
concerned, I may owe a duty to the owner of the dog. But I cannot 
owe a legal duty to something that is not a legal person. 

It is difficult to know what Austin meant by duties owed to persons 
indefinitely: I have a general duty not to defame my neighbours, but 
this duty is merely the correlative of the right inhering in each member 

34 Op. cit. 427. 

35 Jurisprudence , i. 400; Allen, Legal Duties , 156. 
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of the community. The ‘general duty’ towards the community breaks 
up into a mass of duties towards each particular individual. 

As for self-regarding duties, there cannot be a legal duty owed to 
oneself. The duty not to commit suicide is not duty I owe to myself 
but is part of the criminal law and subject to the same analysis as any 
other duty of the criminal law. 36 This point cannot be discussed with¬ 
out considering Austin s last point—duties owed to the sovereign. 

The State should be regarded as a legal person. 37 But, even if this is 
granted, Austin would deny that there can be a legal relationship 
between sovereign and subject, on the ground that a right-duty rela¬ 
tionship can exist between two persons only if there is above them a 
political superior who will enforce the obligation. The sovereign, ex 
hypothesi, has no superior, and hence may change the law whenever 
he des'res. From a realistic point of view it must be admitted that in 
practice a legal right against the State is not as effective as one against 
a fellow citizen. 38 In a dictatorship, where one person is the supreme 
lawgiver, administrator, and judge, it may smack of hypocrisy to say 
that a subject has a legal right against one who may retrospectively 
change the content of the law as he pleases and give judgment in his 
own favour. If the State has absolute power to change the law, formal 
limits ex hypothesi cannot be set to its ability to change the rules in its 
own interest. 

This argument thus leads to the rejection of the notion that there 
can be a right-duty relationship between the subject and the State. 
This means that an investor has no legal right to interest on funds lent 
to the government. It was natural, therefore, for Austin to maintain 
the converse of this proposition—that when the State imposes a duty 
on a subject, it is a misuse of language to say that the State has a corre¬ 
sponding legal right. The State has physical power, and since no 
superior binds it, to say it has only a legal right, is to understate the 

33 If the suicide he successful, more difficult problems arise, for by committing 
suicide the individual has destroyed his legal personality. If the penalty is dishonour 
of the body, a realistic analysis shows only that the State has power to prevent the 
executors disposing of the body in the normal way; if the penalty is confiscation of 
goods, the State has power to prevent the beneficiaries from receiving the goods and 
the beneficiaries are liable to be affected. There seems to be no need to suggest, as 
Kocourek does, that we must postulate that the legal personality survives the death, 
even for an instant: Jural Relations , 296-7. 

37 Infra, § 75. ‘The State is surely as capable of possessing a right as is the Cor¬ 
poration of London’; Holland, Jurisprudence (10th ed.), 126. 

31 Until 1947, the Crown was not liable in tort in England. Even now that the 
Crown Proceedings Act has changed the rule, the Crown still possesses advantages 
m litigation, e.g. concerning discoveiy and the peiiods of limitation. In Victoria, the 
Crown is still immune from actions in tort. 
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position, for the exercise of a legal right is regulated, whereas the 
power of the sovereign is not. 

This approach is logical, but it is more convenient to regard the 
State as bound by law until the law is changed. If the example of the 
dictatorship seems to show that there is certain realism in Austin’s 
approach, the example of the modern democratic federation shows that 
the power to change the law may be so circumscribed (at least where 
the constitution is concerned) that for practical purposes the subject 
is protected. This topic raises the issue of the relationship between law 
and the State,' 1 . 9 and the theory adopted concerning absolute duties 
will depend on the more fundamental question of the nature of the 
State. 

Austin’s thesis is generally rejected in modem times, but Dr. Allen 
has given it powerful support. 40 He delines right as legally guaranteed 
power to realize an interest. 

‘The power and the interest embodied in legal right are essentially the 
attributes of an individual, in his relation to other individuals. If right be 
regarded as mere power, no doubt the state has the “right” to punish any¬ 
thing or to order anything. . . . And similarly if legal right be regarded as 
mere interest or social advantage, then . . . doubtless all legal right is 
ultimately the interest of the community.’ 41 

The learned writer denies that the duties imposed by the criminal law 
have any true counterpart in legal right. It is admitted that the com¬ 
munity is too nebulous a body in which to place legal rights. But is it 
not too narrow to suggest that legal rights are essentially the attributes 
of individuals? Corporations have rights and are bound by duties—is 
not the State the supreme juristic person? Is not the counterpart of the 
duty imposed by the criminal law the claim of the State that its pres¬ 
cription shall be obeyed? If the criminal law is broken, then the State 
has power to punish and the wrongdoer is liable to be punished. The 
State has power to impose taxation on the community, and once taxa¬ 
tion is imposed the State has a claim against each specific person sub¬ 
ject to the impost and that person is under a duty to pay. It is true, of 
course, that the State frequently has power to change the rules at any 
moment. Acts that are innocent may be retrospectively declared crimi¬ 
nal; a special statute may double John Smith’s income-tax assessment 
after he has received it. This, however, relates to Austin’s point that 
the sovereign cannot be bound by law. But if we admit, as Dr. Allen 

”* Infra , § 74. 

41 Op. cit. 185 -6. 


40 Legal Duties , 183 et seq. 
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does, that an investor in the public funds may have legal rights against 
the State, 42 it seems illogical to regard the duties of the criminal law as 
absolute. 

It is submitted, therefore, that Austin’s list of absolute duties can be 
reduced to one head—duties owed to the sovereign These a e of a 
special nature because of the particular powers possessed bthe State 
as a legal persona. Whether we regard the relationsnip between sov jr- 
eign and subjr t as one of law will depend on our theory of the Slate. 
But convenience demands that we treat the State as a legal person 
bound by law until it is altered. 

§ 63. Classification of Legal Rights 

1. Perfect and Imperfect Rights 

These have already been discussed. 43 

2. Antecedent and Remedial Rights 

Some rights exist for their own sake before any wrongful act has 
been committed. Thus Jones has a right against persons generally 
that his reputation shall not be unjustifiably attacked. If Brown 
breaks his duty in this respect, then Jones has a remedial right to 
secure damages. 11 Some modern writers would ignore antecedent 
rights altogether on the ground that, looked at realistically, there is no 
such thing as a right to reputation, but only a claim to damages if one’s 
fair name is unjustifiably impugned. 46 This raises the whole question 
whether law is only the realm of constraint. Does law end where 
liberties begin? It is rather narrow to confine law to litigation or even 
to threats of proceedings, and it is convenient to retain the notion of 
a legal duty (e.g. not to defame) even if the only remedy be damages 
for non-fulfilment of it. We uphold the existence of antecedent rights 
for three reasons: firstly, the language of the law becomes difficult if 
we ignore such antecedent rights as a right to property, a right to repu¬ 
tation; secondly, law does not exist only to provide constraint but also 
to create the conditions under which community life is possible and 
to increase the powers of men; 16 thirdly, some antecedent rights may 
be specifically enforced— for example, specific performance of a ccn- 

4 -' Op. cit. 190 . 43 Supra, § 60. 

44 Holland, Jurisprudence (10th ed.), 141. Remedial rights should not be confused 
with the narrower sphere of the law of procedure: infra , Ch. XXIII. 

45 Sometimes called the momst theory: Kocourek, 20 Col. L. R. (1920) 394. 

48 Buckland and McNair, Roman Law and Common Law, 265 : ‘it is difficult to 
see how one can infringe a right in rem unless there is such a thing.’ 
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tract may be ordered. In these cases the court normally has a dis¬ 
cretion whether it will grant specific performance or not, and it seems 
surprising to say that Jones has a legal claim against Brown that he 
shall fulfil his contract only if the court will exercise its discretion in 
his favour. The mere existence of a legal duty is frequently sufficient 
to secure its fulfilment. It seems too narrow to confuse the law, the 
rules on the basis of which the life of the community is carried on, 
with the remedies which are provided for the comparatively rare num¬ 
ber of cases of breach of legal duty. 

3. Rights in rem and rights in personam 

These terms have caused confusion to readers who cannot resist 
the temptation to translate them literally as a right to a thing and a 
right against a person. The Romans distinguished between an actio in 
rem, an action brought to recover a specific res, and an actio in per¬ 
sonam which was a claim against a specific person. There was in 
Roman law a clear-cut distinction between dominium, title which 
availed against the world, and ohligatio which bound only the parties 
to the agreement. An action in personam was one for the enforcement 
of an ohligatio . Mancipatio was the typical conveyance and it trans¬ 
ferred title alone. For a conveyance to contain covenants would have 
seemed to the Romans inelegant. If the parties wished to make a col¬ 
lateral agreement, it would be in a separate document. The covenant 
would create a right in personam alone—it would not be a right run¬ 
ning with the land which could bind persons generally. 47 

The modern terms right in rem and right in personam have been 
generalized, somewhat inaccurately, from Roman sources. The typi¬ 
cal modern example of a right in rem is that of the owner of land 
against persons generally that they shall not interfere with his rights 
of ownership. A typical example of a right in personam is that arising 
between the parties to a contract. A right in rem, since it relates to a 
greater number of persons, is more secure—indeed, it is somewhat 
arrogantly defined as a right availing against the world, although the 
usual definition is now more limited and describes it as availing against 
persons generally. 48 On the other hand, a right in personam binds only 
either a particular person or persons. If I buy a motor-car and obtain 
title, I have a right in rem which is effective in that a purported sale by 

47 Buckiand and McNair, Roman Law and Common Law, 92. 

48 Austin, i 370; Windscheid, Pandekten (9th cd.), § 41 ; Kocourek, Jural Rela¬ 
tions (2nd cd ). 189 
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another of the car without my consent is of no avail; if I merely make 
a contract to buy a particular car in six months time, and the vendor 
sells in breach of contract, the sale is valid. The contract would bind 
only the parties to it, and its effect was to promise me a right in rem 
in the future, not actually to transfer one at tlie moment. 

This analysis shows that all rights concern two persons, a res , and 
an act of forbearance. But in a right in rem the relation to the res 
seems more prominent (thus it is Jones’s special relationship to Black- 
acre that creates rights availing against persons generally); whereas 
in rights in personam attention is attracted to the particular relation¬ 
ship between definite parties which gave rise to the obligation. 49 To 
avoid the cumbersome repetition of in personam and in rem the adjec¬ 
tives ‘real’ and ‘personal’ are sometimes used, but, however clearly the 
meaning may be explained, there is always confusion in the mind of 
the English student because of the fundamental distinction between 
real and personal property. Historically there was at first no actio in 
rem for the recovery of personal chattels, since judgment was given in 
the alternative that the defendant either return the chattel or pay its 
value as damages, but the owner of land could recover it by action. 
In the critical period, when English terminology was becoming fixed, 
the tenant had a mere right in personam against the landlord—if the 
landlord sold the property and the purchaser ejected the tenant, 
the latter was confined to an action for breach of contract against the 
landlord. Hence a leasehold interest was regarded as personal prop¬ 
erty, since the tenant had no /actio in rem, 50 and since the owner of 
land could specifically recover it, such an interest was held to relate to 
real property. This, however, is a usage peculiar to English law. 

A right in rem need not relate to a tangible res. Thus a right that 
one’s reputation should not be unjustifiably attacked is today des¬ 
cribed as a right in rem , since it is a right that avails against persons 
generally. This shows how far the conception has developed from the 
Roman notion of actio in rem, for one who sues to protect his repu¬ 
tation is not asking for judgment for a specific res. It should also be 
noticed that on breach of a right in rem, a right in personam arises 
against the aggressor. Most rights in rem are negative; it is difficult 
to conceive of a positive claim against persons generally since the 
persons on whom the active duty would fall would be so numerous. 

<# Salmond, Jurisprudence (10th ed.), 255. 

50 ‘English law for six centuries and more will have to rue this youthful flirtation 
with Romanism’: Pollock and Maitland, History of English Law, ii. 114. 
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Blit there is no a priori reason whv a positive claim should not lie 
against every member of a given community. 51 Rights in personam 
may also be either positive (requiring a specific act) or negative (re¬ 
quiring a forbearance). 

The distinction between rights in rem and rights in personam is a 
useful one, although analysis shows that no adequate definition has 
yet been discovered. Firstly, a right in rem is not a single right but 
merely a convenient short expression for a bundle of as many rights 
as then? are persons bound by the duty. 5 - What causes these rights 
to be linked together is the fact that they are fundamentally similar in 
content. Thus I have a right availing against persons generally that 
they shall not trespass on Blackacre— although there may be many 
duties, the content is in each case the same. This consideration leads 
Hohfeld to define a right in rem as ‘one of a large class of funda¬ 
mentally similar yet separate rights, actual and potential, residing in 
a single person (or single group of persons) but availing respectively 
against persons constituting a very large and indefinite class of 
people’/' 1 A right in personam is ‘a unique right residing in a person 
(or group of persons) and availing against a single person (or single 
group of persons): or else it is one of a few fundamentally similar, yet 
separate, rights availing respectively against a few definite persons’. 54 

Secondly, front a logical point of view the distinction is defective in 
that no clear line can be drawn between the limits of ‘persons gener¬ 
ally’ and ‘particular person or persons’. 55 If a landowner grants the 
right to cross his land to every person except to B, what is the nature 
of the landowner’s right against B? According to the traditional defini¬ 
tion the right would be in personam, because it did not avail against 
persons generally. Yet, before the landowner granted a right to all 
of the community except B, the claim against B would be in rem, and 
why should it change its character merely because of an agreement 
made between the landowner and persons other than B? The answer 
is that if the only distinction between rights in rem and rights in per¬ 
sonam is the number of persons bound by the duty, then such an 
agreement does change the nature of the right against B. But suppose 
that the landowner each day makes agreements with a hundred mem- 

51 Campbell, 7 Camb. L. /. (1940), 212-14: ‘most real rights are negative, but 
positive real rights are not inconceivable, and some examples are actually found.’ 

Kocourek. Jural Relations , 198; Hohfeld, Fundamental Legal Conceptions. 

He uses the term ‘multital claim’ for right in rem : op. cit. 72. 

S4 A paucital claim in Hohfeld’s terminology. 

Kocourek, Jural Relations, 198 -201. 
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bers of the community imposing a duty to pay for the privilege of 
crossing the land and continues this practice until he has treated with 
every member of the community save B, what is the precise point at 
which the right in personam arising out of contacts of this type be¬ 
comes a right in rein , because of the fact that similar duties are owed 
by a great number of people? This example shows that the distinc¬ 
tion is not a very logical one. Kocourek’s own solution is that a right 
in rein is one of which the essential investitive facts do not serve 
directly to identify the person who owes the duty. According to this 
test, the landowner’s rights against those members of the community 
to whom he has granted privileges arise out of a contract which serves 
specifically to identify the parties to the relationship (i.e. they would 
be in personam). The right against B would remain in rem on this test, 
even if he were the only person who did not have a privilege to cross 
the land, since the right arose from ownership of the land, and this 
title would not specifically identify B as being bound by a duty. 

Thirdly, the dichotomy does not suit the peculiarities of every sys¬ 
tem. English law stubbornly resists Roman classification, and the fact 
that the right of a beneficiary under a trust cannot easily be placed 
either under the one head or the other raises doubts in the minds of 
some writers as to the accuracy of any dogma that all rights are either 
in rem or in personam. It is frequently argued that the beneficiary’s 
right is not in rem , because it does not avail against a bona-fide 
purchaser for value without notice and that it is not merely a right in 
personam against the trustee, because of the extensive powers of fol¬ 
lowing the trust property. 66 But if we admit that a right is not in rem 
merely because it may be defeated by a particular class of purchaser, 
that argument would apply not only to the beneficiaries’ rights under 
a trust, but ^lso to the whole class of negotiable instruments. Have I 
no right in rem to my money, because one who receives it for value 
and in good faith obtains a title superior to mine even though it was 
originally taken from me by a thief? Hence some writers regard the 
right of the beneficiary to the trust property as being in rem. If so, the 
existence in English law of the trust would not prevent the division of 
rights into the two classes (in rem and in personam) from being ex¬ 
haustive. However, as Hanbury points out, 57 the immunity of the 

56 Maitland, Equity (1936), 23: Cook, Ames, and Lewin call the beneficiary’s 
right one in personam. Scott, 17 Col. L. R. (1917) 269, suggests that it is a right in 
rem and is supported by Winfield, Province of the Law of Tort , 112. Pollock, 28 
L.Q.R. (1912) 297, would treat trust as a head sui generis. Hanbury, Modern Equity 
(5th ed.), 505-7. 47 63 L.Q.R. (1947) 115. 
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bona-fide purchaser for value and of the holder in due course of a 
bill of exchange, have a totally different origin, the former being the 
logical result of equitable theory which will not touch a person whose 
conscience is unscathed, whereas the latter is demanded by the exigen¬ 
cies of commerce. 

The phrase ius ad rem is sometimes used. T have a ius ad rem when 
I have a right that some other right shall be transferred to me.’ 58 This 
is merely a specific claim against a particular person, and hence it is 
not as effective as one which avails against persons generally. If Jones 
agrees to sell me a book next December, I have a claim against him 
for performance of the contract, but that claim, in most systems of 
law, will not be effective against one who purchases in good faith in 
November. 


4. Proprietary and Personal Rights 

Property is an extraordinarily ambiguous term, 59 and the adjective 
‘proprietary’ conveys the same confusion. Personal rights can be de¬ 
fined only as the residuary rights which remain after proprietary rights 
have been subtracted. We cannot say that personal rights arc those 
which are necessary for the development of the human personality, 
for many would think that certain rights over property were necessary 
for a true self-expression. Some have suggested that personal rights 
are those which cannot be transferred or have no money value. But 
neither of these tests will suit English law. Choses in action were 
regarded as creating proprietary rights even before they were trans¬ 
ferable, and equity treats as a proprietary right a member’s share in 
the assets of a club to which he belongs, yet his share cannot be trans¬ 
ferred to another or sold for value. A pension may be inalienable and 
yet none the less property. 60 It is true that most ‘personal’ rights can¬ 
not be transferred (for example, the right to physical integrity), but 
it does not follow that all proprietary rights can be transferred. In 
English law the distinction has achieved a certain practical importance 
because of the dictum that equity will act only to protect rights of 
property. The protection against financial and material loss developed 
more speedily than the protection of rights concerning more intangible 
things. The backwardness of the law in protecting personal rights is 
due partly to the emphasis placed on the necessity of showing finan¬ 
cial loss, partly to the desire to discourage a flood of litigation, partly 

Salmond, op. cit. 256. 59 Infra , Ch. XXI. 

4u Salmond, op. cit 258. 
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to difficulties of proof. Damage to a car is easy to demonstrate and 
the resulting loss may be easily calculated: it may be difficult to p we 
that nervous shock resulted from an accident, or to assess damages 
that would be equitable. 61 Thus there has been an increasing tendency, 
when at last it was desired to protect a particular personal right, to 
attempt to discover an element of property on which protection could 
be based. If a gin be seduced, the father cannot sue for the outrage to 
the family honour, but he can sue for loss of service, and incidentally 
in an appropriate case claim exemplary damages. 62 If a writer wishes 
to prevent the publication of his love letters by a faithless recipient, he 
pleads property in the letters. 61 If a lecturer wishes to prohibit publi¬ 
cation of a lecture delivered only to a limited class, he claims property 
in his composition. 61 If a broadcasting company arranges to spy on 
the land of a race-course owner so as to broadcast to the community 
the happenings on the race-course, the owner has no remedy, even if 
he can show financial loss due to falling attendances, as he has no 
property in the spectacle. 65 But in different branches of English law 
we find that different meanings are given to the term ‘proprietary 
right’. Some dicta go so far as to speak of ‘property in reputation’ and 
thus deprive the term of any consistent meaning. 66 

In America the term is also of practical importance because of con¬ 
stitutional provisions for the protection of property. A monumental 
work 67 which discusses the term in all its meanings leaves us at first 
with the depressing feeling that law is crudely unscientific in its use 
of terminology, then with the reflection that law is a subtle art which 
will find its way by devious means to the result desired in the par¬ 
ticular case. 

Salmond concludes that the essential nature of the distinction is 
that proprietary rights are valuable, whereas personal are not—‘the 
former are the elements of a man’s wealth, the latter are merely ele¬ 
ments in his well-being’. 68 There may be a guiding principle lying 
behind these words, but it is not one that can precisely be applied. A 
man’s right to his reputation may be very valuable—the loss of repu- 

41 Pound, in Selected Essays on the Law of Torts , 108-9; 29 Harv. L. R. (1916) 
670; Social Control through Law, 60. 

42 Irwin v. Dearman (1809), 11 East. 23. 

45 Gee v. Pritchard (1818), 2 Swans. 402 ; Pope v. Curl (1741), 2 Atk. 342. 

44 Caird v. Sime (1887), 12 App. Cas. 326. 

44 Victoria Park Racing and Recreation Grounds Co. Ltd. v. Taylor (1937), 58 
C.L.R. 479; Paton, 16 Can. B. R. (1938) 435. 

44 Malins V.C. in Dixon v. Holden (1869), L.R. 7 Eq. 488. 

47 Noyes, The Institution of Property. 

44 Op. cit. 257. 
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tation may mean that of livelihood. The rignt to physical integrity is 
a personal one, yet health is a valuable asset in the sense that economic 
welfare may depend on it. Value is a difficult term to define unless we 
adopt the test of exchange value, and we have seen that not all pro¬ 
prietary rights can be exchanged. 

The most important proprietary rights are discussed below. 69 Here 
we may note that an important division of proprietary rights is into 
ius in re propria and ius in re aliena. 

Ins in re propria and in re aliena. Salmond defines a ius in re aliena 
or encumbrance as one ‘which limits or derogates from some more 
general right belonging to some other person in respect of the same 
subject matter. All others are iura in re propria.' 7i) Austin confines the 
latter right to ownership and describes a ius in re aliena as a fraction 
or particle of ownership which is held by another than the owner of 
the res concerned. 7 ' The precise nature of the distinction is, however, 
best discussed in connexion with the analysis of ownership and of 
property. 72 The problem is now much more complex than in the days 
when land, cattle, and other material things formed the subject- 
matter of property. The growth in importance of the company share 
and the negotiable instrument renders it necessary to examine the 
position afresh. 

5. Vested and Contingent Rights 

The satisfaction of rights is always subject to contingency in one 
sense. Smith may owe me £100 and may be able to meet the debt, but, 
before he pays it, he may be involved in some financial disaster. The 
distinction between vested and contingent rights, however, is based 
on another notion, but unfortunately terminology is not consistent in 
the various systems of law, and it is difficult to secure a broad defini¬ 
tion. n Much feudal learning was built around the English distinction 
between vested and contingent remainders, but the details of any one 
system are not a proper study for general jurisprudence. 

Every right arises from a title. 71 When all the investitive facts which 
are necessary to create the right have occurred, the right is vested; 
when part of the investitive facts have occurred, the right is contin¬ 
gent until the happening of all the facts on which the title depends. 
This is a simple distinction. But, unfortunately, the word ‘vested’ 
is used in two senses. Firstly, an interest may be vested in possession , 

89 Infra, Ch. XXI. 70 Jurisprudence (10th ed.), 261. 

71 Jurisprudence, ii. 847. 72 Infra, § 114. 

75 See Austin, Lect. LIII. 74 Infra, §65. 
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when there is a right to present enjoyment, e.g. when I own and occupy 
Blackacre. But an interest may be vested, even where it does not carry 
a right to immediate possession, if it does confer a fixed right of taking 
possession in the future. Since all the investitive f acts which are neces¬ 
sary to create the right have occurred, the right is vested in interest, 
even though actual enjoyment be postponed to a definite tim. in the 
future. If a grant is made to B in fee simple, he takes a vested interest 
in possession. If a grant is made to A for life, remainder to B, then 
according to English terminology B takes a vested estate in remainder. 
From one point of view, B’s title is not complete until A has died, but 
two factors are regarded as important. Although it is uncertain when 
A will die, he must die at some time, and even if B dies first, B's heirs 
will take. Hence B has a definite interest which cannot be defeated; 
moreover, it is an interest which he can alienate at once, for it has a 
present money value. But if the grant is to B for life, and if C survives 
B, to C in fee simple, C has a contingent interest only, because it is 
uncertain whether he will survive B. A grant to D at twenty-one is 
contingent, because until D reaches that age, it is uncertain whether 
the condition will ever be fulfilled. 

A mere spes successions must be distinguished from a contingent 
right. If Matilda has nursed her invalid friend for thirty years, she 
may have every hope of succeeding to the property, but she has no 
right. The title necessary would be a valid will. If such a will leaves 
the property to Matilda on condition that she marries, she then has a 
right which will become effective on satisfaction of the condition. 

In the civil law a legacy was vested if it was payable at a future 
time certain to arrive and the legatee had a transmissible right, con¬ 
tingent if it depended on an event which might never happen, in which 
case the legatee had no right which he could transfer until the condi¬ 
tion was satisfied. 


6. Legal and Equitable Rights 

This classification depends on the division between common law 
and equity which is peculiar to English history. The problems that 
arise are elsewhere discussed. 75 

§ 64. The Creation and Extinction of Rights 
When a person claims a right he must show a title thereto. In a 
broad sense all rights flow from the law, since it is only through the 
73 Supra, §§14 and 46. 
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protection of the law that a legal right gains its efficacy. Sometimes, 
however, a right may be granted directly by the law without the con¬ 
sent of the person bound, e.g. the general rights of the law of tort. 
Jurisprudence frequently refers to these rights as arising ex lege. 
Other rights are created by consent through a juristic act, or else from 
the happening of a particular event, e.g. a river may by accretion add 
to the land of Jones. The points are discussed in the next chapter. 

The problem of extinction of rights is more easily discussed after 
the methods of creation have been sketched . 76 
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XIII 

TITLES, ACTS, EVENTS 

§ 65. Titles or Operative Facts 

‘Every right is a consequence attached by the law to one or more facts 
which the law defines, and wherever the law gives any one special 
rights not shared by the body of the people, it does so on the ground 
that certain special facts, not true of the rest of the world, are true of 
him .’ 1 A person claims rights, then, because of some particular title 
or fact. 

Some rights arise ex lege, in the sense that they are directly con¬ 
ferred by the law, as when a statute gives to the Sunshine Trust a 
monopoly of the sale of oil. Jurisprudence interprets the term ‘title’ 
in a broad sense and treats the existence of this statute as the title of 
the particular rights claimed by the trust. In practice, it is impossible 
for the law to confer every right directly, for law has to operate over 
a wide field and is bound to generalize in order to achieve economy of 
thought and time; therefore certain particular situations of fact are 
specified by the law as giving rise to certain rights and duties. Thus 
when a child is bom there is no need for a statute to be passed defining 
the reciprocal rights and duties of parent and child, for in such a typi¬ 
cal relationship the general duties are laid down by the law. The tech¬ 
nique of the law is to create a chain of legal rights and duties spreading 
from the normal relationship's of life. Thus the duties of a user of the 
highway towards others upon it are laid down by the law of tort, and 
the fact of negligent driving causing damage to another is a title 
creating a right of compensation in that other. The juristic use of the 
word ‘title’ is wider than its common use; the word is generalized 
to cover any fact or combination of facts which creates rights and 
duties. 

Bentham criticizes the word ‘title’ because, while it denotes the facts 
which give rise to the creation of right, it does not denote those which 
destroy a right. He proposes to call every fact by which a right or duty 
is created or destroyed a dispositive fact—he further divides those 
dispositive facts into investitive which create rights and duties, and 
divestitive which destroy them . 2 Title, however, has a well-accepted 

1 Holmes, The Common Law, 214. 

2 Bentham subdivides further the investitive facts into collative (which confer 

5373 r 
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meaning, and Bentham’s terminology has not succeeded in maintain¬ 
ing itself. It must be remembered that the same facts which give rise 
to rights in A may destroy rights in B—for example, a river may by 
changing its course add to A’s land and subtract from B’s. 

Facts may be divided into acts and events. In one sense acts are 
events, but for the purpose of jurisprudence it is convenient to dis¬ 
tinguish between them. A change in a legal relation may take place 
because of the occurrence of a particular fact: if that fact is under the 
control of human agency, then there has occurred an act which has 
produced certain consequences; if that fact is independent of human 
intervention, we may describe it as an event. 3 

Thousands of events and acts may and do occur without affecting 
the legal relations of any person, but the law lays down that certain 
acts and events will have a particular influence on legal relations. 
Thus a river may gradually deposit accretions on A’s land and wear 
away the bank on B’s side. In this case an event independently of 
human activity has added to and subtracted from the area of par¬ 
ticular estates. If a hunter kills a lion, by his own act he has created 
new rights in the body of the lion. 

Theoretically the same analysis should be applicable to all acts, 
whether they be lawful or unlawful. 4 But for practical reasons we find 
that the law has adopted a slightly varying approach, on the one hand 
to wrongful acts which create either criminal or tortious liability, on 
the other hand to juristic acts 5 which are carried out subject to the 
rules of law with the express purpose of creating, altering, destroying, 
or transferring rights. In the first case, the law emphasizes that cer¬ 
tain physical acts will lead to the imposition of liability against the 
will of the actor. If you do this, you will be punished (crime) or forced 
to pay compensation (tort). Under the second head, the law empha¬ 
sizes the element of power—if you do this act according to the legal 
requirements, a certain series of rights (or duties) will accrue to you. 
Logically in both cases the law is adding a legal result to certain mani¬ 
festations of the human will. In both cases there is conduct in the 
physical world and legal results which are attached by the law to that 
conduct. The making of a contract requires physical acts, just as does 

rights) and impositive (which confer duties); and divestitive facts into destructive 
(which end rights) and exonerative (which release from duties). See Austin, Lect. LV. 

1 Pollock. First Book of Jurisprudence (4th ed.), 142. 

‘ Kocourek, Jural Relations (2nd ed.), 270. 

5 for example, the question of capacity is approached from a different angle in 
the case of juristic and criminal acts. ° 
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the murder of Jones. But in practice there is more emphasis on the 
physical side in cases of crime and on the element of legal power in 
making a contract. 

§ 66. An Act as the Basis of Liability in Crime and Tort 

Does an act require to be manifested in the external ,K>rId? Is 
thinking an act? In one sense it is a form of action so arduous that it 
is indulged in by few people. Some distinguish between internal and 
external acts , 6 but this terminology is confusing, and it is better to 
regard the so-called internal acts as states of mind and to define an 
act ‘as any muscular or glandular change which results irom motor 
nerve impulse ’. 7 There are many views today as to the nature of 
human action, one extreme being the old metaphysical theory of an 
entity called will with absolute freedom to determine the destiny of 
each human being, the other consisting of the modern determinist 
theory that our physical make-up and our environment determine 
almost exclusively our action in any particular event. The typical 
modern view lies between these two doctrines. The amazing changes 
that may be caused in a human personality by diseased functioning 
of the ductless glands shows that human action is rather less free than 
man’s conceit had believed. ‘A drop of iodine stands between most of 
us and insanity.’ On the other hand, if the importance of physical 
influences in determining men’s actions is increasingly realized, the 
influence of mental factors on the health of the body is also recog¬ 
nized. Medicine, psycho-analysis, and psychiatry are opening new 
doors and the law will gradually be forced to reconsider the theories 
on which its analysis of an act is based, although it is as yet premature 
to seek in the new learning for definite and accepted hypotheses which 
can be made the basis of a new legal approach . 8 

In ordinary speech, while we distinguish between an act and its 
consequences, the line is drawn very crudely, for some of the conse¬ 
quences of an act are frequently included in the act itself. The average 
man would say that Jones’s act was that of killing Brown; but if we 
confine act to its strict sense of muscular change, then Jones’s act was 
merely to exert certain pressure on the trigger, the flight of the bullet 
to its objective and the death of Brown being consequences of that 
act. For purposes of analysis, the strict use of terms is necessary . 9 

6 Kocourek, op. cit. 277 ; Salmond, Jurisprudence (10th ed.), § 131. 

7 Warren and Carmichael, Elements of Human Psychology , 419. 

# Infra, § 80. 

9 For a different view see Kocourek, op. cit., ch. xvi. The Restatement of the 
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In the typical legal analysis of an act, there are the following factors 
to be considered: 

(a) A certain psychic awareness sometimes called volition. The legal 
analysis was founded on the old assumptions that there is a will and 
that it is largely, if not entirely, free. Certain actions the law would 
clearly regard as involuntary (for example, sleep-walking ) 10 but, 
unless a man’s conduct falls within certain narrow categories, it is 
assumed that his act was voluntary. In many legal systems there is 
little, psychological analysis of the nature of volition, and hence there 
is a certain crudity in the legal approach. 

( h ) The motive with which the act was done. 

(c) The intent. The average man considers that he has no difficulty 
in distinguishing between motive and intention, but it is not easy to 
discover a precise criterion . 11 Literally motive is that which moves a 
person to a course of action. Thus A and B each intend to commit a 
murder, A desiring to save his country from a tyrant, B wishing to 
acquire money. Some writers, however, would regard the motive as 
ulterior intention . 12 Thus A’s immediate intention is to murder, but 
his ulterior intention is to save his country. This approach is con¬ 
fusing. The law when it considers A’s conduct asks: did he mean to 
murder (intention)?: and why did he murder? The law cuts the in¬ 
quiry short at the particular act which it is investigating. If we take a 
person’s conduct as a whole, we see that in an ordered life many 
actions are but stepping-stones to others, but the law cuts short the 
sequence by investigating one particular act. To Bentham the inten¬ 
tion covers all the contemplated origins of the act, both those for the 
sake of which and those in spite of which we do it. The motive covers 
only the former. In the complicated web of life there are few actions 
which are ‘sheer profit’, and we must balance the advantages and dis¬ 
advantages of a particular course of action. I may desire a gold cup 
offered to the winner of a certain race, and count the training loss—- 
in such a case the motive for my entry is the gold cup. Or I may enjoy 
running for its own sake—then my motive is the interest in running; 

Law of Torts , § 2, says that the term ‘act’ is used in the Restatement ‘to denote 
an external manifestation of the actor’s will and does not include any of its results 
even the most direct, immediate and intended’. 

10 Thus the Restatement of the Law of Torts, Comment, § 2: ‘There cannot be 
an act without volition.’ 

11 Foi a short survey, see Stokes, Encyclopedia of Religion and Ethics, viii. 859. 
eg. Salmond, op. cit., § 137. For a discussion of Salmond’s view, see Hall, 

General Principles of Criminal Law , 149 et seq. T. A. Cowan, 97 Univ. of Pa. L. R. 
(1949) 502 criticises the separation of intent and motive. 
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or I may hate running, and have no love for cups, but appreciate the 
increased fitness which running brings—in this case my motive is a 
desire for health. Morality considers both motive and intent: the law 
normally disregards motive in civil cases: in vriminal cases, proof of 
motive may be practically important as leading to an inference of 
guilt, but evil motive is not essential to liability. A good mo ive is no 
defence, though it may be considered in regard to punishment. 

( d ) The circumstances in which the act was done. 

(e) The consequences which result from the act. 

Holmes regards intent as made up of two factors: foresight that cer¬ 
tain consequences will follow from an act, and the wish for those con¬ 
sequences which determines the act . 13 To judge a person’s action from 
the subjective point of view, we must know what were the circum¬ 
stances as they appeared to him at the time of action and what were 
the consequences which he expected to follow. If we see a person fire 
into a bush and discover that the shot has killed some one, it is vital 
in a court of morals to know whether the actor knew the circumstance 
that a human being was in the bush. To press a trigger may be laud¬ 
able, careless, or unethical, according to the circumstances known to 
the actor. One who runs his sword through a curtain and kills a man 
may prove as an extenuating circumstance that, although he knew 
there was a person behind the curtain, he thought that he was a felon 
about to attack him. Similarly, to judge an action ethically, we must 
understand the consequences which an actor appreciated as likely or 
possible. A child who, pretefiding to be a physician, administers a 
dose of poison to his brother is blameworthy, if at all, only for touch¬ 
ing that which does not belong to him, for he does not appreciate that 
death is a likely consequence. From a purely subjective point of view 14 
we could distinguish between: 

i. Action 

(a) Intention 15 where the particular consequences which result from 
the act are foreseen and desired. A consequence may be intended, 

13 The Common Law, 53. Holmes actually describes the last clause as ‘the wish 
for those consequences working as a motive which induces the act’, but this use of 
the term ‘motive’ seems to introduce unnecessary confusion. 

14 Austin, Lect. XIX, XX; Hearn, Legal Duties and Rights, 104-5. 

11 ‘Wilful’ is a word which should be avoided because of its ambiguity. ‘Wilful 
is not a term of art and is often used as meaning no more than a high degree of 
carelessness or recklessness. It is not necessarily limited in its use to intentional or 
deliberate wrongdoing’: per Lord Wright, Caswell v. Powell Duffryn Assoc. Col¬ 
lieries, [1940] A.C. 152 at 177. Talbot J. uses it as synonymous with intentional, 
Wheeler v. New Merton Mills Ltd.. [1933] 2 K.B. 669 at 677. 
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although the chance of its happening is very remote. Smith, a crack 
shot, may shoot at his enemy from such a distance as to render it very 
unlikely that he will be successful, but if he does succeed in killing 
him, the consequence is intended. On the other hand, a consequence 
may be almost inevitable and yet not intended. A doctor may under¬ 
take an operation although it is almost certain to cause death, because 
surgery provides the only chance of removing a dangerous growth 
which will inevitably be fatal. A general may order his troops to attack 
a strongly fortified post although he knows that it is inevitable that 
thousands will be killed. ‘Intent does not necessarily involve expecta¬ 
tion’ and expectation does not necessarily involve intent . 16 

( b ) Recklessness where the actor foresees the consequences, but 
cares not whether they result from his act. 

(c) Rashness where the actor foresees possible consequences, but 
foolishly thinks they will not occur as a result of his act. 

(d) Heedlessness where a person acts without bothering to advert 
to the possible consequences. 


ii. Inaction 

(c) Forbearance—the intentional refraining from an action. 

(/) An omission to carry out an act because it is not realized that 
there is a legal duty to act. 

But no legal system adopts such a subjective approach, for there is 
a tendency to use external tests, although the actual degree to which 
this is carried differs from one system to another. The law may com¬ 
pel men of full age to know at their peril the teachings of experience, 
and may treat them as having foreseen the consequences which a 
reasonable man would foresee. Thus in the law of tort the law sets 
up the standard of the reasonable man and, instead of delving into 
the mind of the defendant, asks what would a reasonable man have 
done in those circumstances. Failure to act up to this criterion is 
termed ‘negligence ’.' 7 If we examine the subjective analysis set out 
above, we see that negligence includes acts as well as omissions, and 
that certain examples of recklessness, rashness, heedlessness, and for¬ 
bearance would be covered by the comprehensive test of failure to 
conduct oneself as would a reasonable man. In the older books of 
English law there is a distinction between gross and simple negligence, 
but in the general law of tort today, ‘gross negligence has no more 


“ Salmond, op. cit. 379. 


Infra, § 103. 



§66 LIABILITY IN CRIME AND TORT 247 

effect than negligence without an opprobrious epithet ’. 18 In the law 
of gratuitous bailment, the concept of gross negligence has striven 
hard to maintain itself. Roman law did distinguish between different 
degrees of care, but the terms used indicated ‘courses of conduct, not 
states of mind ’. 19 Culpa levis was failure to take the care which a 
bonus paterfamilias would take; culpa levis in concreto, the failure 
to show the care which that particular person exercised in his own 
affairs; culpa lata the failure to take the obvious precautions that any 
ordinary man would take; and finally dolus entered the realm of in¬ 
tentional wrongdoing. 

Since in the civil law the object is not to punish a wrongdoer but to 
award compensation to one who has suffered injury, the adoption of 
an external test may easily be justified. In the criminal law it is neces¬ 
sary to take more account of the guilty mind of the wrongdoer, if 
punishment is not to be unjustly inflicted. But we shall see that even 
here the law has in some measure adopted an external test, and in 
certain cases there need be no mens rea at all . 20 

Malice is a most unfortunate term and it has many different mean¬ 
ings in English law; 

(a) in murder it merely means that there is present one of the 
various forms of mens rea necessary to constitute the crime; 

( b ) in certain statutory offences it means that there must be either 
an intention to cause results of the particular kind prohibited by 
the statute, or at least a recklessness which cares not whether the 
prohibited consequence occurs or not; 

(c) sometimes the word is otiose, a pleading relic, as in the allega¬ 
tion that defendant maliciously defamed the plaintiff, since even 
proof that there was no malice is not a defence; 

(d) sometimes the word means spite or actual ill will or other im¬ 
proper motive, for example malice in this sense may be proved 
to rebut a defence of qualified privilege in defamation; 

(e) sometimes, as in the phrase malitia supplet aetatem , it means 
that the act was done with the knowledge of its nature. 

§ 67. Juristic Acts 

The purpose of a juristic act is to create, modify, or destroy rights 
and duties. Some writers term these manifestations of the human will 

18 Per Lord Wright, Caswell v. Powell Duffryn Assoc. Collieries, [1940] A.C. 152 
at 175. 19 Buckland, The Main Institutions of Roman Private Law, 300. 

20 Infra . § 80. 
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acts in the law . 21 Here the question is whether a person within the 
framework of the law has been successful in creating rights and duties. 
There are four elements of a juristic act: 

(a) The Will 

The actor must direct his will to the end in question. The main 
emphasis under this head is on those factors which may prevent the 
free functioning of the will of the actor . 22 Thus duress by a third party 
may r ,exercise such effective pressure that the will is overborne, for 
example by a threat to prosecute a near relative . 23 Fraud may create 
such a false situation that the will is not effectively directed to the true 
state of affairs. One party may have such a predominant influence over 
the other that what is termed ‘undue influence’ results. ‘No court has 
ever attempted to define undue influence ’, 24 but ‘the principle applies 
to every case where influence is acquired and abused, where confidence 
is reposed and betrayed ’. 23 A mistake by C caused either by the con¬ 
duct of the other party or C’s own carelessness may raise difficult 
problems for the law. But this issue is best discussed under the law of 
contracts . 28 

( b) The expression of the will or declaration of intention 27 

The will must be expressed or made manifest. It is true that in 
some cases ‘silence is consent’, but this is only because the situation 
calls for action, if consent by remaining silent is not to be inferred. 
Thus a meeting may remain quiescent when the chairman says: ‘If 
no one speaks against this proposal, I will take it that you all agree 
that this course of action is approved.’ 

The expression of the will may be either formal or informal. 

The law may lay down that in order to effect a particular result the 
will must be expressed in a formal way and that, if the precise form 
is not carried out, the juristic act will have no effect. The required 
form may be a signed writing attested by two witnesses. A transfer of 
res mancipi in Roman law required the oral repetition by the parties 
of set words and the carrying out of certain gestures. 

21 The Rechtsgeschafte of German law, actes juridiques of French law. 

22 Vices de la volonte of French law: Amos and Walton, Introduction to French 
Law, 17. 

2S Cf Kaufman v Gersoti, {1904] 1 K.B.591. 

Per l indley I J., Allcard v. Skinner (1887), 36 Ch. D. 145 at 183. 

21 Per Lord Kmgsdown, Smith v. Kay (1859), 7 H.L.C. 750 at 779. See Winder 
3 Mod. L R (1939) 97. -• infra, § 98. 

- 7 The Widenserklarnng of German law For an historical note on the juristic act 
in Roman law see Ldvy-Bruhl. Archives de phil. du droit (1939, 1-2), 75. 
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In other cases the law cares not how the will be expressed, so long 
as its expression is clear and unambiguous. A nod in an auction room 
may be accepted by the hammer of the auctioneer. Law is at first very 
fluid, but then it passes through a stage of tewhnicality where there 
are set forms for most legal transactions. In the modern world the 
tendency is to abolish formal requirements, save where they are use¬ 
ful for particular reasons. Thus the form of a will is strictly laid down 
in order that clear evidence of the testator’s wishes may be available, 
and to make forgery more difficult. 

In a unilateral act it may not be necessary to publish the intention 
at once, provided that clear evidence of it be put in writing. Thus the 
contents of a will may remain secret until the death of the testator. In 
a bilateral act (one which is the result of an agreement between two 
or mor^ parties) it is clear that the will of each must be communi¬ 
cated to the other. An offer to sell certain shares may be made by 
Jones in Paris, to Smith in London, and accepted by the latter by 
telegram. At what moment is the contract made? When the offer 
is accepted? When the telegram is sent? When the telegram is 
received? Or when the telegram is read? The rules of each system 
may vary, but the needs of business demand definite rules upon 
this point . 1 ' 8 


(c) Power to bring about the legal result desired 
A juristic act can be effective only if the actor is empowered by 
the law to act in this way. Thp term ‘capacity’ is frequently used in 
this connexion, but it is preferable to use power , in the sense in which 
that word is defined above . 29 Thus an infant in English law has no 
power to make a binding contract save for necessaries—a statutory 
company can make valid contracts only within the ambit of the 
powers bestowed upon it From the physical angle, an infant may 
perform similar acts when he buys on credit jewellery and food, but 
in the one case the law will not hold him bound and in the other it 
will force him to pay on the ground that food is a necessary com¬ 
modity. 

(d) Material Validity • 

The object which it is desired to achieve must not be prohibited 
by the law. An agreement to pay a certain sum as the price of the vote 
of a member of the House of Commons would be invalid on the 


28 Infra, p. 357; Schuster, Principles of German Law, 86-7. 


20 Supra , § 61. 
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grounds of public policy. In one sense such a prohibition may be 
put under the head of power, since it may be said that no member 
of the community has power to create a valid agreement contrary to 
public policy. But it is convenient for some purposes to distinguish 
between power and material validity. If only a limited class is pre¬ 
vented from attaining a particular result, that falls most easily under 
the head of variations of power. If everyone in the community is 
prohibited from achieving a particular result, then it is easier to class 
it under the head of material invalidity. Thus the topic of infants* 
contracts falls under power, whereas the rules nullifying certain 
contracts on the ground of public policy relate to material invalidity. 

A defect may make a juristic act either void or voidable. If the 
defect is such that the act is devoid of the legal results contemplated, 
then the act is said to be void. 30 A void act is sometimes said to be a 
nullity in law, but this is not strictly so, as an act void in its primary 
intent may nevertheless have an effect in another way. 31 Thus the 
Infants Relief Act, 1874 declared that certain contracts shall be 
absolutely void. Yet there is authority for the view that the property 
in the goods passes to the infant 32 and possibly the infant can en¬ 
force the contract if he desires. 33 In systems which even in regard to 
chattels distinguish clearly between the contract of sale and the con¬ 
veyance, the distinction is easier to draw. The contract of sale of a 
chattel may be entirely void, but the conveyance may be valid until 
it is rescinded. In English law where the mistake of a party to a con¬ 
tract is so fundamental that the contract is avoided, so is the con¬ 
veyance. Thus if a rogue obtains goods on credit under circumstances 
which are held to make the contract entirely void, the rogue obtains 
no title hence an innocent third party to whom he sells the goods 
also obtains no title. On the other hand, a voidable transaction is 
valid for all purposes, until steps are taken to avoid it. If a marriage, 
because of failure to comply with some rule of law, is entirely void, 
theoretically, no judgment of a court is necessary to declare it so. 34 
If the marriage is merely voidable, it remains valid until a court 
avoids it at the instance of one of the parties to the marriage. If a 

80 W. Mark by, Elements of Law (6th ed.), 143. 

31 E. J. Cohn, 64 L.Q.R. (1948) 325-6; Pollock, First Book of Jurisprudence 
(4th ed.), 165. 32 Pearce v. Brain, (1929] 2 K.B. 310. 

33 Cheshire and Fifoot, Law of Contract (2nd ed.), 300. Also if the infant has paid 
for the goods, he cannot recover the money. 

34 For practical purposes a judgment may be desirable, e.g. if the parties are not 
agreed that the marriage is void or if one of them wishes to marry again, and to 
place on record the nature of the first ‘marriage’. 
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contract is voidable only, it cannot be avoided so as to prejudice a 
third party who has in the interim honestly and for value acquired 
an interest in the res which is the subject-matter of the contract. 

§ 68. Types of Juristic Acts 

A juristic act may be unilateral or bilateral. 35 A unilateral act, as 
the adjective implies, is one in which the will of only one party is 
operative, for example a testamentary disposition. A bilateral act is 
the result of an agreement between two or more parties. It is prefer¬ 
able to use the word ‘agreement’ in a broad sense rather than to con¬ 
fine it to one specific type of agreement such as a contract. Contract 
may be one of the most important forms of agreement, but the pos¬ 
sible types of agreement are numerous. Gareis defines an agreement 
as ‘a declared concurrence of will of two or more persons whereby a 
change in their legal spheres is intended’. 36 We should distinguish 
between the agreement itself and the obligations to which it gives 
rise. Agreements may create, transfer, or extinguish rights. The 
problems that arise can most easily be discussed in connexion with 
the law of contract. 

Another meaning sometimes given to the terms ‘unilateral’ and 
‘bilateral’ is based not on a study of the means by which the agree¬ 
ment. is made but of what remains to be done by the parties. If the 
agreement binds both parties by a duty, it is said to be bilateral, but 
if only one party has an active duty, it is unilateral. 37 This, however, 
is not the sense in which the term is used in this work. 

§ 69. Acts of the Law 

A juristic act is thus a voluntary manifestation of the will and is 
sometimes described as an act in the law (i.e. an act done within the 
legal framework). In these cases the law makes the human will effec¬ 
tive. But the law may also bind a person against his will, e.g. there is 
a general duty not to defame others, a liability to pay compensation 
if a court so orders. Some writers put such examples under the head¬ 
ing of acts of the law, contrasting this term with juristic acts which 
are acts within the law. This distinction between duties voluntarily 
incurred and duties imposed by the law is a fundamental one. 

35 Salmond, op. cit. 348. 

39 Science of Law (trans. Kocourek), 162. 

37 Salmond, op. cit. 350 (footnote). 
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§ 70. Representation in a Juristic Act 

A declaration of intention may be made either by A in person or by 
another acting as agent on his behalf. The agent is more than a mere 
messenger - a servant who conveys a letter from A accepting an offer 
made by B is not an agent. In English usage the term ‘agent’ is used 
very widely, 38 sometimes almost being coextensive with employ¬ 
ment, but strictly the term should be confined to employment for 
the purpose of bringing the employer into legal relation with a third 
party. 

Representation first develops in connexion with persons of 
restricted capacity. A baby a few days old may have much wealth 
and yet lie is clearly physically incapable of performing a juristic 
act—hence the device of appointing a guardian or tutor to represent 
the will of the infant and to take effective steps for the protection of 
his property. Nowadays the guiding principle behind the restriction 
of the legal powers of certain classes of human persons is that of pro¬ 
tection. It is in the best interests of an infant to deprive him of some 
of the powers which an adult possesses. But in early law guardian¬ 
ship frequently was a right and not a duty. The guardian was he 
who would succeed, if the ward died intestate, the maxim being ubi 
beneficium successions ibi onus tutelae: thus he had a direct interest 
in restricting the powers of the infant. The wardship of feudal times 
protected the interests of the lord, and the ward might find that the 
utmost had been ruthlessly extracted from his estate during his 
minority and that he was then forced to pay a fine for the privilege of 
succeeding. We see an illustration of the fact that tutorship was 
regarded as a right in the rules concerning the age at which tutorship 
ceased at Rome. Since a male could found a family at the age of 
fourteen years, the nearest agnate then lost interest in the spes succes¬ 
sions, and tutorship ceased. 

But by the time of the Republic the newer conception of tutorship 
as a duty imposed in the interest of the ward was accepted. Stringent 
rules were enforced to ensure that the tutor acted fairly, and, instead 
of being a right, tutorship became an onerous duty which the law in 
some circumstances would enforce even on an unwilling person in 
the absence of proof of one of the specified ‘excuses’. 

At Rome males between the ages of fourteen and twenty-five were 
so protected by the power of the praetor to annul transactions that 


** Thus an independent contractoi is sometimes called an agent. 
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were disadvantageous to them that they found it difficult to enter 
into any legal negotiations at all. Hence arose the custom of obtain¬ 
ing the opinion of a temporary adviser that the transaction was a fair 
one. A form of curatorship gradually arose, not so much to protect 
the minor as the third party, by providing evidence which would 
make it more difficult to annul the transaction. 39 

Lunatics were given a curator, partly in their own interests, partly 
in the interests of the family in order to prevent the dissipation of 
the property. The curatorship of prodigals illustrates an institution 
that is foreign to the individualistic common law. It was strongly felt 
in Rome that property was held, not for individual satisfaction alone, 
but for the benefit of the family, and a paterfamilias who extrava¬ 
gantly squandered his patrimony might find that his powers of ad¬ 
ministration and alienation were curtailed by the appointment of a 
curator who would ensure that the family property was preserved. 
Some continental systems have adopted this institution from Roman 
law. 40 

In English law the powers of a guardian are somewhat vague and 
there is no clearly developed theory of agency by which the guardian 
can exercise the will of the infant. This lack has been made tolerable 
by the institution of the trust, since, if there is property concerned, it 
would normally be vested in trustees for the benefit of the infant— 
and being legal owners of the trust property, the trustees would have 
full powers of administration. 

These forms of agency are sometimes called tutorial representa¬ 
tion, or to use the language of modern codes, the guardian is the 
statutory agent of the ward. From such tutorial representation, which 
arises because of the restricted powers that pertain to certain forms 
of status, we must distinguish that form of agency which arises be¬ 
cause of business convenience. An agent (in this sense) is one who 
acts as a conduit pipe through which legal relations flow from his 
principal to another. Agency is created by a juristic act by which one 
person (the principal) gives to another (the agent) the power to do 
something for and in the name of the principal so as to bind the 
latter directly. If the agent acts within the terms of his authority and 
contracts in the name of an existing principal, then, in general, the 
agent is not personally liable on the contract. 

s * The later development of cura minoris is discussed by Buckland, The Main 
Institutions of Roman Private Law, 84. 

40 e.g. French and German law. 
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The germ of agency in the business sense may be found in the par¬ 
ticular organization of the Roman family. The paterfamilias by a rule 
of law acquired the ownership of property received by his children, 
for they were in his power. The slave was not a legal person, and 
since he was in the possession of his master, it was natural to say that 
the master possessed what was held by the slave. The slave could be 
used to acquire possession if the master gave a specific order. 41 There 
was a tendency to use the slave more and more as a means for the 
acquisition of property and the administration of business. So far as 
the master and slave inter se were concerned there was no real prob¬ 
lem. One was a legal person and the other was a chattel; one had 
complete legal power over the other. But where third parties were 
concerned, it was necessary to develop rules stating precisely the 
master’s liability on contracts made by the slaves: especially was 
this essential when it became usual to set a slave up in business with 
a particular sum of money (the peculium) as capital. The detailed 
Roman rules cannot here be discussed. All that can be said is that a 
maxim which gave extraordinary protection to the master—slaves 
can make the master’s position better, but not worse—was gradually 
modified on grounds of business convenience. The master became 
liable in solidum if he ordered a particular transaction, and the pecu - 
limn itself became liable to execution for contracts made in con¬ 
nexion with it. 

So long as these principles were confined to the bonds of the 
family no difficulty arose—as was the case in early law. But if a 
master freed a slave and set him in charge of a particular business, 
should not the same rules apply, even though the manager was no 
longer a slave? Thus there was a gradual extension of the master’s 
liability in contract and a recognition that even a free procurator 
might be used as a means of acquiring possession or title. 

But Roman law provided no explicit theory of agency. ‘As to 
transactions by sons and slaves, we must keep clear of the notion of 
representation, apart at any rate from authorised alienations.’ 42 The 
extension of these rules to free persons made it impossible to seek 
the explanation in terms of the peculiar structure of the family, but 
Roman law never quite reached a coherent doctrine. 43 Perhaps the 
nearest approach to modern doctrine was the theory of mandate. 


n Infra , § 122. 

4 ’ Buckland, Main Institutions of Roman Private Law , 161. 
41 Ibid. 167. 
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Caesar might give a mandate to Antony to buy a certain estate from 
Cleopatra. But in reality, when Antony carried out the request there 
were two transactions, one between Caesar and Antony, one between 
Antony and Cleopatra. This was no mere academic point, for Antony 
himself was liable to Cleopatra for the purchase price; and strictly 
Cleopatra could not directly sue Caesar. The praetor, however, 
allowed an actio institoria against one who appointed a ma,i to con¬ 
tract in relation to a business, and if we can accept a text of Papinian, 
such an action might lie even where the mandate was for a single 
transaction. 44 Caesar could sue only by taking an assignment of 
Antony’s rights against Cleopatra. Obligatio could not be assigned, 
but a mandate could be given to Caesar to sue on Antony’s claim. 
These clumsy devices conclusively show that Roman law had not 
achieved the simplicity of a working theory of agency. 

Holnes maintains that modern law is based on the fiction that 
within the scope of the agency principal and agent are one, and 
that the starting-point is still the patria potestas of ancient Rome. 45 
However that may be, modern law has travelled far along the road, 
and agency is now a most important conception of commercial law. 
In the case of master and servant, the former is extensively liable for 
the negligence and even the wilful frauds of the servant in the course 
of employment, and it was inevitable that this should affect the 
liability of those who employed agents who were not technically 
servants. Identification of the principal and agent sometimes, how¬ 
ever, led to absurd results. An agent honestly makes a statement 
which he believes to be true; the principal knows facts which render 
the statement false, but is unaware that the agent has made the state¬ 
ment. To hold the principal to the agent’s representations in an action 
for breach of contract may be reasonable—but common sense, as 
well as the law, recoils from allowing an action for fraud, although 
if we identify the principal and agent, that is a logical result. 46 

It has been said that agency normally arises from a juristic act. In 
some cases agency of necessity may arise—the agent may exercise a 
power which has not specifically been bestowed. Thus a wife left 
without means of support may pledge her husband’s credit for neces- 


44 Buck land, Text-Book of Roman Law (2nd ed.), 519. 

43 Select Essays in Anglo-American History, iii. 368 et seq. 

46 Cf. Anglo-Scottish Beet Sugar Corp. Ltd. v. Spalding Urban District Council, 
[1937] 2 K.B. 607 at 625. ‘I cannot myself see how a principal can be held liable for 
fraud when there has been no element of fraud either on the part of himself or on 
the part of anyone for whose acts he is responsible’: per Atkinson J. 
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saries In such a case the wife need not show that this power has been 
granted by the husband, for it Sows directly from the marriage 
relationship its elf. Possibly the development of this rule was helped 
by the early tendency to treat a wife as a mere servant, or the later 
identification of husband and wife as one person at law. 47 But the 
doctrine of agency by necessity is not confined to the family. The 
master of a ship may, if circumstances render it imperative, pledge 
his employer’s credit. A carrier may have authority to effect a sale if 
the goods are perishable and action is necessary to avert a total loss. 

§ 71. Assignment 

Where a chose in possession is concerned, e.g. Blackacre which A 
owns and possesses, A may transfer to another either all or some of 
the rights which A possesses. Thus A may surrender possession but 
retain ownership, surrender both ownership and possession, or trans¬ 
fer title but remain in possession with the consent of the new owner. 
Such cases are discussed in the chapter on property. 48 

Where a contract is concerned, A may wish to transfer to C the 
rights which A has to a performance of the agreement by B. This 
raises more difficult questions which are discussed below. 4 ® In early 
systems the notion of obligation was intensely personal, and it was 
inconceivable that it could be transferred, but modern business con¬ 
venience has demanded a modification of these rules. 50 In England 
the common law courts did not at first recognize the assignment of 
a benefit under a contract, but equity would permit it in certain 
cases and force the assignor to allow the use of his name if an action 
to enforce the contract at common law became necessary. The com¬ 
mon law kept to its theory that choses in action were not assignable, 
and thus any action must proceed in the name of the assignor. In 
1873 the Judicature Act simplified the problem, but to discuss the 
detailed provisions is not in point. There are, however, certain types 
of right which cannot be transferred: the assignment of a mere right 
to sue for damages in tort would infringe the rules of maintenance 
and champerty; a right to personal services cannot be transferred 

47 Holmes, op. cit. 

41 Infra, Ch. XXI. 

4 * Infra, § 112. ‘Chose in action’. 

50 If A wishes to transfer to another his liability to B, A can do so only with B’s 
consent and only if A can find another who is willing to assume liability. This is 
really a case of novation , i.e. the destruction of the old agreement by creating a new 
one: infra, §110. b 
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without the consent of the person bound. 51 Assignment has proved 
a useful device for modern commerce, but unfortunately English law 
has not dealt with the problem comprehensively and has created a 
statutory patchwork quilt of particular enactments dealing with 
specific problems. 

51 Nokes v. Doncaster Collieries Ltd., [1940] A.C. 1014. 
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BOOK V 


PUBLIC LAW 

XIV 

LAW AND THE STATE 

§ 72. Distinction between Public and Private Law 

Austin and Kelsen consider that most jurists exaggerate the impor¬ 
tance of the distinction between public and private law. Austin 1 
thought that the main mark of public law was the ‘peculiarity’ of 
one of the persons to the relationship (the State), and hence that it 
was most conveniently treated under that branch of the law which 
dealt with variations in legal capacity—the law of persons. To 
Kelsen public as well as private law is merely the ‘individualiza¬ 
tion’ of a general norm. The ultimate effect of law is to impose con¬ 
straint on individuals, and an obligation may be imposed either by 
the order of an administrator, the passing of a statute, the judgment 
of a court, or the making of a contract. The power to make a con¬ 
tract will depend on the civil code, just as the power of a judge to 
sentence a convicted criminal will depend on the criminal code, or 
an administrative act on a particular statute. In making a contract 
I ‘execute’ the civil law, just as an administrator does in ordering a 
ruinous house to be pulled down. Thus all these methods of creating 
obligations represent law-making within the limits imposed by a 
superior norm. The only real distinction between public and private 
law is that in the latter an individual may co-operate in the law¬ 
making process (for example, by signing a contract), but in public 
law he may be bound by a norm in the creation of which he plays no 
part. But even in private law a duty may be imposed against a per¬ 
son’s will, e.g. in quasi-contract. 

Why is Kelsen so eager to attack the traditional distinction 
between public and private law? In part it arises from his view 
that the developed legal order and the State are the same thing, 2 
but in addition he emphasizes that, if the sphere of public law is 
magnified, it may suggest that the rule of law is one thing for the 


1 Jurisprudence, ii. 748 


Infra, § 74. 
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monarch and another for the subject. One traditional view was that 
private law deals with co-ordination and the relation between equals, 
whereas public law is the realm of political domination; 3 but Kelsen 
maintains that the rule of law has exactly the same scope in the two 
fields—private law created by contract may be just as much a realm 
of domination as any constitutional power. What is private law but 
the particular legal form which corresponds to the economic order 
of that community? A capitalist society will have one form of private 
law, a comm.: dst another. Kelsen thus desires to show that there is 
not between public and private law the great gulf which the tradi¬ 
tional theory emphasizes. 

His analysis follows rigorously from his premisses, but does it 
reveal more than the rather obvious truth that the foundation both 
of private and public law lies in the legal order itself? 4 If we postulate 
an initial premiss' 1 as the basis of that order, then the power of Par¬ 
liament to change the law may be traced to that basic norm, just as 
can my power to make a binding contract. If there is a legal system, 
every legal exercise of power must be related thereto. But when we 
come to apply Kelsen’s analysis to the functioning of actual states, we 
see that his abstract theory of norms gives a false impression. It is 
difficult to appreciate the real nature of the State without considering, 
not only the abstract rules, but the organs to which certain powers 
are given. Yet when Carre de Malberg 6 mildly protested that Kel¬ 
sen’s theories could not easily be fitted to the constitutional structure 
of France, Weyr 7 replied: ‘So much the worse for French law’—his 
argument being that the truth'of juristic theories can be determined 
only by rigorous logical argument, not by examining the historical 
antecedents of particular systems. This is somewhat high ground 
even for a ‘pure science’ of law to take. 

The real crux of the matter is whether we should regard a private 
individual who makes a contract as sharing in the law-making power 
given by the legal order. Kelsen answers in the affirmative—the ulti¬ 
mate effect of law is to impose constraint on individuals, and general 
norms are executed by the creation of the rights and the duties which 
flow from a contract. Within the sphere of the law. Brown and 
Robinson sign a contract and create a norm which will be enforced, 
if necessary, by the constraint of the law. But it appears paradoxical 

3 Annales de Vlnstitut de Droit compare (1936), ii. 44-5. 

4 Riezler in Rec. Lambert, iii. 117. 3 Supra, § 5. 

6 Confrontation de la thforie de la formation du droit par degres. 

7 Revue internationale de la thiorie du droit , viii. 235. 
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to regard the private citizen as a law-making organ. Some differences, 
which according to abstract logic may seem only differences in de¬ 
gree, are so great as to be in reality differences of kind. Within the 
state machinery there is a broad distinction between the sovereign 
power of a legislature to create new law and the limited power of the 
administrator or the judge whose task is primarily to apply the law 
that exists. It is true, of course, that the judge and the administrator 
may have a limited power of creation, and that it is difficult to define 
precisely the distinction between legislation, administration, and the 
judicial process' 1 —but the distinction is of practical importance in 
most systems of law. As contrasted with these powers, the private 
citizen has a limited capacity only to use such rules of law as are 
created by other forces. The citizen has power to create rights and 
duties within the framework of the law, but cannot modify the rules 
themselves. Traditionally, jurisprudence distinguishes between the 
law and the rights and duties created under that law. It seems more 
reasonable, therefore, to admit the importance of the peculiar charac¬ 
ter of the State by recognizing a fundamental division between public 
and private law. 9 

Nevertheless, this distinction has not always been clearly marked. 
Until the State itself has developed, public law is a mere embryo. 
Even in the days of feudalism there is much confusion; for no clear 
line can be drawn between the private and public capacities of the 
king. Jurisdiction, office, and even kingship are looked upon as 
property—indeed public law might almost be regarded as ‘a mere 
appendix’ to the law of real property so far as the feudal ideal is 
realized. 10 


How then should the sphere of public law be defined? Holland 
adopts the simple test of the nature of the parties to the relationship 
in question—if one of the parties is the State, the relationship belongs 
to public law. 11 In the days of laisse~-fciirc such a criterion would 
not give too great a scope to public law; but today, with the entry of 
the State into the business world, we find that the sphere of private 
law is diminishing. In a community where the ideal of state socialism 
was realized, public law would cover all the instruments of produc- 

• Infra, § 73. 

* For much the same reasons it is inadvisable to treat the State only under the 

heading of the law of persons. To consider the powers of the State in connexion 
with the status of married women, infants, and lunatics seems to surest a lack: of 
proportion. 66 

10 Pollock and Maitland, History of English Law, i. 209. 

11 Jurisprudence (10th ed.), 122. 
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tion. Hence modern jurists seek a narrower criterion . 12 The test of 
private and public interest is not sufficiently precise—the whole doc¬ 
trine of public policy depends on a concept of public interest, yet 
much of it undoubtedly belongs to private law. Another theory we 
have already mentioned—that public law is the realm of domination, 
private law that of co-ordination—one treats of ruler and subject, 
the other of the relations of equals. There is some truih in this 
test, but it is not sufficiently precise. Others ask whether there is an 
authoritarian character in that particular activity of the State . 12 
Salmond seems to propound the most useful definition—‘public law 
... is not the whole of the law that is applicable to the state in its 
relations with its subjects, but only those parts of it which are differ¬ 
ent from the private law concerning the subjects of the state and their 
relations to each other ’. 11 Private law is thus the residue of the law 
after v,e subtract public law. This approach seems to involve fewer 
assumptions as to the nature and quality of state activity than any 
other. If the State sets up a state-owned monopoly in order to sell 
tobacco, then the rules governing the institution of the monopoly 
belong to public law, but if a contract for the sale of tobacco may be 
enforced against the monopoly in the normal way, then such a con¬ 
tract belongs to private law . 15 

The normal divisions of public law are constitutional and admini¬ 
strative law. Constitutional law deals with the ultimate questions of 
the distribution of legal power and of the functions of the organs of 
the State. In a wide sense, it includes administrative law, but it is 
convenient to consider as a unit for many purposes the rules which 
determine the organization, powers, and duties of administrative 
authorities. Criminal law, the infliction of punishment directly by 
the organs of the State, is also usually regarded as falling under the 
head of public law. Some would say that civil procedure should also 
be placed in this section, since these rules regulate the activities of 
courts which are mere agencies of the State; but civil procedure is so 
linked with the enforcement of private rights that it is more con¬ 
venient to regard it as belonging both to public and private law. 

One of the most marked features of the present age is the grow¬ 
ing importance of public law. Today one of the first points to be 
examined in any commercial enterprise is the incidence of taxation 

12 Riezler, in Rec. Lambert, iii. 117. It is said that there are seventeen different 
theories. 

18 Sometimes called the Subjektsthcorie. 

14 Jurisprudence (10th ed.), 506. 


Riezler, op. cit. 132. 
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on various methods of controlling the industry. In a factory we must 
consider collective agreements as to wages, regulations as to lighting 
and safety precautions -there may even be an appeal to an indus¬ 
trial board against a dismissal by the master. Price control may affect 
the market. ‘It is today impossible and misleading to study the func¬ 
tioning of the property norm in isolation from public law .” 6 

§ 73. Tin: Separation of Powprs 

Although in political theory much has been made of the vital im¬ 
portance of the separation of powers, it is extraordinarily difficult to 
define precisely each particular power . 17 In an ideal state we might 
imagine a legislature which had supreme and exclusive power to lay 
down general rules for the future without reference to particular 
cases; courts whose sole function was to make binding orders to 
settle disputes between individuals which were brought before them 
by applying these rules to the facts which were found to exist; an 
administrative body which carried on the business of government by 
issuing particular orders or making decisions of policy within the 
narrow confines of rules of law that it could not change. The legis¬ 
lature makes, the executive executes, and the judiciary construes 
the law. 

The political usefulness of a separation of powers is clearly recog¬ 
nized today , 18 but the major juristic difficulty is to discover any clear 
definitions of the legislative, administrative, and judicial process 
which can be related to the functioning of actual states . 19 Many of 
the suggested tests break down under critical analysis, and hence 
there has arisen a school of jurists who deny that any clear distinc¬ 
tion can be drawn. Duguit regards the conception of a single sove¬ 
reign with three powers as a metaphysical conception analogous to 
the theological doctrine of the Trinity . 20 

'* O Kahn-Freund, Renner's The Institutions of Private Law, 38. 

' 7 The distinction was known in theory to the ancient Greeks. But it was not 
recognized by feudalism. In some cases there has been a confusion between separa¬ 
tion of powers as a political postulate and as a legal principle: see Ebenstein, 
Wisconsin L. R. (1938), 290. 

1B In most countries. In a dictatorship the notion of checks and balances is ana¬ 
thema. Vyshinsky, Law o) the Soviet State, 497-8, claims that in the Socialist State, 
protection of the interests of the State is also protection of the interests of the citi¬ 
zens, but he admits that there must be power to destroy without pity the enemies of 
the State. 

l J Kelsen, Allgemeine Staatslehre ; Carr<£ de Malberg, Theorie genfrale de I’etaf, 
Jennings, The Law and the Constitution, Appendix 1. 

:o Traite de droit constitutional (1928), ii. 669; Ebenstein, Wisconsin L. R. 
(1938), 291 ; cf. Jennings, The Law and the Constitution (3rd ed.), 262. 
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What, then, are the tasks of a court, a legislature, an administrative 
official? The orthodox view was that each performed a different 
function in the legal order; the modern approach is that no logical 
difference in function can be discovered, but that convenience and 
history have dictated in each particular country the parcelling out of 
a certain subject-matter to each. 

Courts and Legislature 

‘The most obvious function of Parliament is to enact general 
laws ’: 21 that of the court is to make binding and enforceable orders 
applying the existing law to disputes before it. The French jurists at 
the beginning of the nineteenth century believed that, if the courts 
created new law, they were usurping the province of the legislature. 
Hence it was laid down that, where the text of the code was silent or 
obscure, the courts might refer points of difficulty to the legislature, 
and, where a gap in the law was revealed, such reference was com¬ 
pulsory. But the experiment failed completely, for the legislature had 
neither the time, the energy, nor the capacity to deal with the task , 22 
and there were few regrets when the system was abolished. In fact 
courts must make law in the course of deciding disputes—did they 
not do so, the law would soon become intolerable. But to admit that 
courts make law does not mean that they have full powers of legis¬ 
lation. A court is bound by such authority as exists (whether it be 
statute or precedent), and it is only where authority is lacking that 
the creative power of the court is called into play . 23 A court may, 
however, be created to deal with an entirely new field, e.g. the deter¬ 
mination of a compulsory basic wage. Such a procedure smacks of 
legislative powers, although the process is judicial . 24 

If the courts encroach on the sphere of creation. Parliaments 
also sometimes trespass on the judicial sphere. Legislation may be 
enacted for the settlement of a particular dispute, or a statute may 
convict and sentence a particular prisoner, as when Parliament made 
provision for the boiling of the Bishop of Rochester’s cook . 25 More¬ 
over, even if we were to admit that Parliament could lay down only 

::1 Ibid. 263. 

22 G6ny, Mithode d'interpretation, i. 78-9; Wortley in Modern Theories of Law , 
142. Vyshinsky also believes that interpretation of statutes should be controlled by 
a body subject to the Legislature. But he rejects the doctrine of separation of 
powers: Law of the Soviet State , 339. 23 Supra, §§ 44, 45. 

24 O. Kahn-Freund, 11 Mod. L. R. (1948), 269. 

25 22 Hen. VIII, c. 9, cited Committee on Ministers’ Powers. 1932, Cmd. 4060, 21 
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general rules, it would be impossible to frame a test of generality 
which could be applied with precision. Under the English system the 
courts recognize that Parliament is competent to change the law in 
any way it pleases. No statute can be attacked on the ground that 
it trespasses on a field reserved to another organ of the State. In 
countries where there is a written constitution the precise distinction 
between legislative, judicial, and administrative powers may be of 
great practical importance, for the exercise of each power may be 
surrounded by safeguarding conditions. But English constitutional 
theory, being based on the dogma of the supremacy of Parliament, 
can ignore these difficulties. 

Legislation and Administration 

In theory we can draw a clear line between power to create rules 
of law and power to put those rules into effect in the appropriate cir¬ 
cumstances. But the delegation of limited legislative authority to 
administrators has obscured the theoretical division. It is becoming 
increasingly difficult for a legislature to deal with the detailed com¬ 
plexities of the modern regulation of social life, and, whether we 
like it or not, delegation of power has come to stay, for Parliament 
has neither the time nor the desire to take the full burden upon itself. 
Again, Parliament may be incompetent to understand the technical 
issues involved and may prefer to leave the working out of a broad 
statutory principle to an expert body. Some legislative schemes are 
frankly experimental, and Parliament is sometimes persuaded to 
grant to a Minister power to make minor amendments in order to 
carry out the purpose of the Act so as to obviate the necessity of 
using parliamentary procedure. Flexibility, speed, expert knowledge 

these are all in point when the convenience of delegated legislative 
power is concerned. Thus we obtain what the optimists call govern¬ 
ment by the expert and the pessimists term control by the dead hand 
of bureaucracy . 26 

But there is one fundamental difference under the English system. 
The King in Parliament has supreme power to change the law—the 
administrator can act only within the limits of the power that is dele¬ 
gated to him. Hence an administrator can ‘legislate’ on a particular 
topic only where he can show a surrender of that power to him. 

For a pithy mis-statement, see Vyshinsky, Law of the Soviet State, 367: ‘There 
is no bureaucracy in the U.S S.R.’ 
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The Courts and the Administrative Process 

It is not easy to define the judicial function with any exactitude. 
The Committee on Ministers’ Powers wrote that 
‘a true judicial decision presupposes an existing dispute between two or 
more parties and then involves four requisites 

1. the presentation (not necessarily orally) of their case by parties to 
the dispute; 

2. if the dispute between them is a question of fact, the ascertainment 
of the fact by means of evidence adduced by the parties . . . 

3. if the dispute between them is a question of law, the submission of 
legal arguments by the parties; and 

4. a decision which disposes of the whole matter by a finding upon the 
facts in dispute and an application of the law of the land to the 
facts so found, including, where required, a ruling upon any dis¬ 
puted question of law.’ 27 

The Committee regard a quasi-judicial decision as one which pre¬ 
supposes an existing dispute and the first two factors set out above, 
but which does not necessarily involve the third and never involves 
the fourths the authority is left free to act by reference to considera¬ 
tions of policy. Yet further removed is the ‘pure’ act of administra¬ 
tion. Shall Australia buy her aeroplanes in England or manufacture 
them herself? The only relevant statute may create a power to spend 
a certain sum in the purchase of aeroplanes. In making the decision, 
the administrator has a discretion that is almost entirely unfettered— 
there is no legal duty to hear the claims of Australian manufacturers, 
or to buy the aeroplanes where they are cheapest or best. The 
grounds of policy on which the administrator decides are left to his 
own judgment. 28 

These classifications, as Sir Ivor Jennings has shown, cannot be re¬ 
garded as entirely satisfactory, because reliable criteria for allocating 
any particular function are not provided. 29 The following difficulties 
emerge: 

(a) Courts sometimes find that there is no clear authority on the 
point in question and hence must create law in the very act of apply¬ 
ing it. 

27 Committee on Ministers’ Powers, 1932, Cmd. 4060, 73. 

28 ‘The Minister, acting in his administrative capacity, is governed by considera¬ 
tions of expediency only ... no principle of natural justice . . . has any place in that 
kind of administration’: per Henn Collins J., Miller v. Ministry of Health, [1946] 
1 K.B. 626 at 628. 

29 Jennings, The Law and the Constitution (4th ed.), 220; W. A. Robson, Justice 
and Administrative Law (2nd ed.), 350. 
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( b ) Merely because the courts decide according to law, we cannot 
assume that they exercise no discretion or are not concerned with 
broad issues of policy. 30 A decision whether a particular contract is 
against public policy involves (if there is no authority) an analysis of 
the interests at stake. If a petitioner in an undefended divorce suit 
confesses that he has been guilty of adultery and asks the court to 
exercise its discretion in his favour and to grant a divorce because of 
his wife’s misconduct, are we not coming very close to the admini¬ 
strative process? The discretion of the court must be exercised in 
accordance with such rules of law as exist, but that is also true of the 
administrator. 31 

(c) The problem has been made even more difficult in England 
because of the fact that certain courts exercise what are logically 
administrative functions, and the rising tide of collectivism has 
caused executive bodies to encroach on the functions of the courts. 32 
Hence the test of the name by which the tribunal is called has ceased 
to be of service and there has been a feverish search for a true prin¬ 
ciple which can differentiate between the judicial and the admini¬ 
strative process. There are tribunals with the trapping of courts 
which do not really possess judicial power; there are administrative 
bodies which exercise functions which seem to satisfy all suggested 
tests of the judicial process. In order to secure a wide operation for 
the writs of prohibition and certiorari (which lie only against inferior 
courts ), there is a tendency to extend the meaning of the term ‘court’ 
rather far and the phrase ‘to act judicially’ comes almost to mean 
the decision after proper investigation of any matter relating to the 
rights and liabilities of a subject. On the other hand, when it is a 
question whether a tribunal has the advantage of immunity from 
actions for defamation, a much stricter view has been taken, and the 
test is whether there is power to make a binding and enforceable 
order—that is, an order disobedience to which is punishable, or 
which is enforceable by execution without further legal proceedings. 
Thus if we are asked whether a particular body is a court or not, we 

10 Sorrell v. Smith, [1925] A.C. 700, required a very close analysis of matters of 
policy, for the law was so confused that it afforded no clear guidance. 

31 Of course, as an accumulation of such cases is dealt with by the courts, pre¬ 
cedents are established which sometimes crystallize the broad lines of policy by 
laying down detailed lules of law. But, in some of these cases, the courts explicitly 
refuse to fetter their discretion. An administrator does not create binding pre¬ 
cedents by following a certain line of policy, although there is a natural tendency to 
develop a consistent practice. W. A. Robson, op. cit. 294. 

3i Administrative Tribunals at Work , ed. R. S. W. Pollard. 
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must reply, ‘a court for what purpose?’ 33 Willis suggests that in 
Canada the courts have given up attempting to find a logical distinc¬ 
tion and in effect ask, ‘Is this tribunal doing something which in 1867 
was done exclusively by a Superior Court Judge?’ 34 

In Australia it has been necessary to find a working test for an¬ 
other purpose. By the Constitution of the Commonwealth, judicial 
power may be vested only in courts and the tenure of the judges must 
be for life, subject to the powers of removal given in § 72. Hence a 
long line of cases deals with the attempt to find a criterion. If an ad¬ 
ministrative board is set up to deal with objections by taxpayers, or 
to deal with the wages of women, is judicial power being exercised? 35 
A court martial seems to fall under any test that might be proposed, 
but the High Court has held that the composition of a court martial is 
not governed by these sections of the Constitution. 36 The simplest 
test is the power of enforcement: ‘to erect a tribunal into a “Court” 
or “jurisdiction” ... the essential element is that it should have 
power, by its determination within jurisdiction, to impose liability 
or affect rights.’ 37 Australian cases have been summed up in the 
following propositions. Firstly, there must be the decision of a dis¬ 
pute by officers authorized by law: secondly, the dispute must be 
decided by reference to a pre-existing rule or standard: 33 thirdly, an 
interpretative decision is judicial only if it satisfies at least one of the 
following tests: (a) there is power to enforce the decision by execu¬ 
tion: ( b ) the decision is conclusive and binding: (c) the constitu¬ 
tion, procedure, and powers of the tribunal are such as to indicate 
that Parliament intended that the tribunal should exercise judicial 
power. 39 The difficulty of applying these tests is shown by the strong 
dissent in Rola Co. (Aust.) Pty. Ltd. v. Commonwealth . 40 

Quasi-judicial is a term that is also not easily definable. In the 
United States, the phrase often covers judicial decisions taken by an 
administrative agency -the test is the nature of the tribunal rather 

11 R. V. L.C.C., [1931] 2 K.B. 215; Re Ashby , [1934] 3 D.L.R. 565 (Ont.); R. v. 
Wood house , [1906] 2 K.B. 501 at 535 ; Shell Company of Australia v. Federal Com¬ 
missioner of Taxation , [1931] A.C. 275 ; R. v. Electricity Commissioners , [1924] 1 

K. B. 171 at 194. 

34 53 Harv. L. R. (1939) 269; Jennings, 49 Harv. L. R. (1936) 429; Gordon, 49 

L. Q.R. (1933) 94 ; Willis, 1 1/mV. of Toronto L. J. 53 ; Hopkins, 17 Can. B. R. (1939) 
619; Toronto Corporation v. York Corporation, [1938] A.C. 415. 

15 See the incisive survey by G. Sawer, 1 Annual L. R. (W. A.) (1948) 29. 

10 R. v. Bevan (1942), 66 C.L.R. 452. 

37 R. v. Local Government Board, [1902] 2 I.R. 349 at 373. 

38 This seems to depend on the theory that the rules of the common law are clear 
but that the only difficulty is to find out what they are. 

39 G. Sawer, op. cit. 40 (1944), 69 C.L.R. 185. 




268 LAW AND THE STATE § 73 

than what it is doing. In England quasi-judicial belongs to the ad¬ 
ministrative category and is used to cover situations where the ad¬ 
ministrator is bound by Jaw to observe certain forms and possibly 
hold a public hearing but where he is a free agent in reaching the final 
decision. If the rules are broken, the determination may be set aside, 
but it is not sufficient to show that the administration is biased in 
favour of a certain policy, or that the evidence points to a different 
conclusion. 41 Yet in Franklin v. Minister of Town and Country 
Planning* 1 the House of Lords treated such functions of the Mini¬ 
ster as purely administrative, although previous cases had regarded 
it as quasi-judicial. 

The growth of administrative law seems to be inevitable, but there 
are many writers who point out the possible dangers involved. Pound 
goes so far as to say that ‘the pre-supposition of administrative 
absolutism is that of every form of autocracy. . . . The corollary of 
the proposition that men are not competent to manage the details of 
their private affairs is that they are not competent to manage public 
affairs. In the end, administrative absolutism must stand upon a 
political absolutism.’ 43 This is somewhat exaggerated, but it is true 
that the division of powers supplies a useful system of checks and 
balances. If the same administrative body makes the regulations, 
prosecutes the offender, acts as a court, and inflicts the sanction, 
there is less chance of impartiality than if the case comes before an 
independent tribunal. To consider in detail this most controversial 
topic of modern law is beyond our scope; suffice it to say that admini¬ 
strative law has come to stay, and that the only practicable reform is 
to secure such safeguards as will adequately protect the liberty and 
property of the subject. It is natural that Fascist or Soviet states 
demand executive freedom and scorn any doctrine of separation of 
powers. 14 The liberal state ‘is derided as atomistic, negative, pluralist, 
mechanistic; the nation state is extolled as integrating, dialectic, 
organic’. 45 The problem before the democracies is to secure machi¬ 
nery for rapid and effective executive action, and at the same 
time to preserve those essential liberties which are necessary for the 
development of human personality. The courts of law have mani¬ 
fested great independence in protecting the subject and, however 

41 H. W. R. Wade, 10 Camb. L. J. (1049) 216. 42 [1948] A.C. 87. 

0 45 West Virg. L. Q. (1938-9) 205 at 219; see also Pound, The Task of the 
Law (1944). For a reply see H. J. Morgenthau, 57 Harv. L. R. (1944) 922. For 
an English analysis, see C. K. Allen, Law and Orders. 

44 J. W. Jones, Historical Introduction to the Theory of Law , 280 ; Vyshinsky, Law 
of the Soviet State. 45 Jones, op. cit. 283. 
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valid may be the reasons for referring certain matters to the decision 
of administrative bodies, we must see that checks on arbitrary action 
are imposed either through judicial review or the creation of a new 
system of administrative courts. On the other hand, if the jurisdiction 
of the courts is to be preserved, speed of trial and cheapness of cost 
are factors that must not be ignored. 

In the United States, there has been much controversy ovei the 
working of administrative tribunals and after an exhaustive inquiry 
the Federal administrative Procedure Act was passed in 1946 as an 
attempt to destroy the worst evils without trammelling administra¬ 
tive necessities. There is a case for separation of function within an 
agency, if it is given power both to make regulations and to impose 
penalties. The administrative court should be independent and dis¬ 
tinct from the part of the agency that determines policy and creates 
law. 46 

Thus no test for distinguishing between the three powers of 
government is at once intellectually satisfying and functionally use¬ 
ful. However, there are sound political reasons for preserving some 
separation. Sir Ivor Jennings suggests that the major principles of 
policy should be laid down by Parliament and that in general law 
should be administered in contested cases by courts staffed with an 
independent judiciary employing a technique and procedure which 
gives some guarantee of justice. But the precise determination of the 
subject-matter attributed to each function can be determined only 
by convenience and policy, not by logic. ‘The safeguard against 
bureaucracy and tyranny lies' not in a precise delineation of func¬ 
tions, but in democratic control through an elected House of Com¬ 
mons in which the Party system makes criticism open and effective.’ 47 

§ 74. Law and the State 

There are three ways of constructing a theory of the State: we may 
examine the actual functioning of the State (as in political science), 
or the ideal of what a state ought to be (as in political philosophy), or 
the theoretical basis of the lawyer’s approach to the State. The last 
method (the so-called juristic theory of the State) is not meant to 

4 ‘ K. C. Davis, 6! Harv. L. R. (1948) 389. 

47 Jennings, op. cit. 284. Even Vyshinsky emphasizes the importance of the inde¬ 
pendence of the. judiciary: Law of the Soviet State, 505. Kelsen suggests that logi¬ 
cally a pure democratic theory requires that both courts and executive should be 
subject to parliament: General Theory of Law, 282. Courts may, of course, be 
resistant to new social experiments and eviscerate statutes, but no human institu¬ 
tion will ever be beyond the risk of error. 
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present a complete picture of the actual working of a state, but rather 
the theoretical conceptions around wnich the doctrines of the law 
are built. In particular, the juristic theory of the State deals with the 
relationship of law and the State, or (to put the same problem in an¬ 
other way) it asks the question whether public law is really law. Can 
a subject have legal rights against the State? 

There are three main juristic theories of the relationship between 
the State and the law which can be tersely expressed thus: the State 
is superior to and creates law; law precedes the State and binds it 
when it comes into existence: law and the State are the same thing 
looked at from different points of view . 18 

(a) 

The first theory is illustrated by the work of Austin, who defines 
law as the command of the sovereign. But when Austin attempts to 
define sovereignty and the State he adopts a practical test. Firstly 
there must be a political society of ‘considerable’ numbers, and a 
superior in that society who is habitually obeyed by the bulk of the 
members of that community and who is not in the habit of obedience 
to another superior . 19 Within this community, the superior has a 
sovereign power to lay down the law. The relation between subject 
and sovereign is therefore one of power: the sovereign can have no 
legal rights against his subjects nor can he be bound by legal duties, 
for a legal relationship can exist between two parties only when there 
is above them a sovereign who will enforce the rule of law. Hence 
constitutional law must be divided into two parts: as against the 
sovereign body as a whole, constitutional law is mere positive 
morality enforced by moral sanctions alone; but it may be regarded 
as positive law in so far as it binds particular members of the sove¬ 
reign body. 5 " Collectively considered, the sovereign is above the law, 
but a member of the House of Commons is individually bound by an 
Act of Parliament though he is a member of the body which creates 
the law. If the sovereign consists of only one person, constitutional 
law is only positive morality. Rules of the game can hardly be con- 


4I * Gurvitch, L'Experience juridique, 213. Fuller compares analytical jurispru¬ 
dence with Us theories of law, the State and the sovereign to theology with its 
doctrine of the Trinity: The Law in Quest of Itself, 41 ; Pound, 57 Harv L R 
(1944) 1193. 

** Jurisprudence, Lect. VI. It is difficult to say precisely what is the smallest com¬ 
munity which could be rightfully regarded as a state. In practice the doctrines of 
international law are usually invoked to determine whether a particular society is a 
state or not. i0 Austin, Jurisprudence , i. 2C7. 
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sidered to bind a person who can change them at any minute, though 
it is true that, if he is always changing the rules to suit himself, he 
may find it difficult to persuade the others to play with him. The 
word ‘unconstitutional’, Austin points out, is often merely a vague 
term of disapprobation, since the conduct criucized may involve no 
actual breach of the law. 

The lawyer’s view of sovereignty is based on practice 1 considera¬ 
tions rather than on any theory of values—‘the English sovereign 
is merely the ‘person” who has the last word in a particular con¬ 
nexion’. 61 The fact that there is in England an omnicompetent 
legislature and a strong centralized organization of jus*ice which 
recognizes the power of Parliament has obviated the necessity of 
theoretical debates since the settlement of 1689. The particular prob¬ 
lem of the relationship of Church and State, which has produced so 
many theories of sovereignty, was settled in England at a fairly early 
date. To an English lawyer the concept of the sovereignty of Parlia¬ 
ment merely means that the courts will recognize as law rules made 
by Parliament in the form of legislation. 52 

But it is not easy to find out who has the ‘last word’ in a federation. 
The legislature is bound by the constitution, and in most cases a 
court has power to decide whether a particular statute is constitu¬ 
tional or not. Hence the court is the ultimate authority in one sense; 
but only in a narrow sense because, firstly, the power of the court is 
purely negative, since it can reject but not initiate legislation, and, 
secondly, the electorate normally has the ultimate power of amend¬ 
ing the constitution. 

But there is no need for any one person or body to have the ‘last 
word’ on every point. So long as the system provides a method of 
settling the law on each particular issue, it matters not in theory how 
many ‘authorities’ there may be, provided there be some practical 
means of resolving conflicts. The legal theory of the State becomes 
increasingly difficult the more this ultimate power is divided, but 
that does not prove that in practice it cannot be divided. The con¬ 
stitutional law of an absolute dictatorship is simple: ‘whatever 
pleases the emperor has the force of law’; and in England it is com¬ 
paratively easy, since the legally unrestricted power of the King in 
Parliament prevents deadlocks arising from a division of powers. 
But in a federation constitutional difficulties may prevent effective 


51 Salmond, Jurisprudence (9th ed.), 689. 

52 Jennings, op. cit. 143. 
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action, for powers may be so divided that a particular reform can be 
achieved only by the co-operation of the states and the central autho¬ 
rity: indeed, there may be some powers which cannot be exercised 
even by this co-operation. 53 The difficulties of waging modern war 
have made this point apparent in every federation. 

How far can a sovereign parliament place legal limits on its future 
exercise of the power to create law? The past has shown that statutes 
which were declared to be immutable have been changed, and 
probably if the Imperial Parliament repealed § 4 of the Statute of 
Westminster (which restricts the right of the Imperial Parliament to 
legislate for the Dominions), the English courts would treat the repeal 
as lawful. This, however, is academic theorizing, for the Statute of 
Westminster really created a new basic norm for the Empire. It is 
doubtful if Dominion courts would recognize the validity of such a 
repeal. 51 Where parliaments are not sovereign, it is possible to evolve 
a technique whereby a statute can be protected from simple repeal 
- thus a referendum may be required before the statute can be 
altered. 55 

Should constitutional conventions be regarded as law? If we adopt 
as the test of a rule of law whether it will be applied by a court, many 
of these conventions are not law, for they could not be made the 
subject-matter of an action. 56 If we are considering the juristic theory 
of the State, an answer would depend on the facts. If the convention 
was so wrapped up with the functioning of the State that the ultimate 
power could not be described faithfully save by reference to it, then 
such a convention would be law, or, more accurately, part of the 
essential premiss on which the legal order was built. 57 

As a postulate to explain the working of a legal order the concept 
of sovereignty has its uses. But the term is used with so many con¬ 
flicting meanings and so easily stirs the emotions that it is better for 
jurisprudence to forgo its use. The 'initial premiss’ is a better and 
wtvhtal phrase*, there vs, no need for yms^tudence to postulate 
sovereignty in the sense of power that is unlimited, illimitable, and 

31 Thus § 92 of the Australian Commonwealth Constitution declares that trade 
and intetcourse between the States shall be absolutely free. This binds the Common¬ 
wealth as well as the States and prevents legislation on marketing from becoming 
effective. 

54 Jennings, op. cit. 145 discusses the problem. 

13 A.-G. for N.S.W. v. Trethowan, [1932] A.C. 526. 

34 Jennings, op. cit. 99-100. 

3T Constitutional law is obligatory because it is recognized that, if the rules are 
not obeyed, the society will come to an end; Goodhart, Interpretations of Modern 
Legal Philosophies , 293. 
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indivisible. These qualities are not a priori necessary, but depend 
only on particular political theories, as is demonstrated by a study 
of the functioning of actual states. The basis of law is a legal order, 
the presuppositions of which are accepted by the community as 
determining the methods by which law is to be created, and those 
presuppositions will vary from one community to another. 

This legal conception of the initial hypothesis does not pretend 
to explain the real nature of politics or the art of government. If 
England were ruled by a Fascist Council of Three, whose demands 
Parliament obeyed, the King in Parliament would still be the formal 
means used to change the law. But from the moment the Fascist 
Council directly imposed its will on the courts, and was accepted by 
the community as having power to create law, a new legal order with 
a new initial premiss would have been created. And it may be that 
the purely juristic theory is not sufficient for all the purposes of juris¬ 
prudence. But the fact that to understand the real functioning of the 
law of contract we must go beyond Anson’s analysis does not absolve 
us from understanding the propositions that the learned author lays 
down. And in the same way it is indispensable to have a knowledge 
of the legal forms through which the law approaches the problem of 
government. 

Thus the theory of sovereignty is of service as a formal theory, but 
some writers go farther and seek to justify sovereignty as a moral 
necessity instead of as a convenient hypothesis. For example, Hegel¬ 
ianism treats the State as a supreme moral end—being a value in 
itself it is not bound by the rilles of ethics that apply to individual 
men." 8 Only in the State can man attain true self-realization; and 
since the will of the State represents the real will of the individuals, 
the State thus includes the entire hierarchy of social life. This theory 
‘grants to state absolutism the virtue of moral truth’. 59 ‘The state is 
the divine idea as it exists on earth.’ 60 This doctrine has been carried 
farther by the Nazi and Fascist conceptions which regard law as but 
the will of the Leader. To attempt to bind the State (these engaging 
theorists tell us) is to commit treason at the bidding of out-moded 
liberal ideas, which, striving to protect the liberty of the subject, strike 

59 For the philosophic issues that lie behind the Hegelian theory of the State 
see Bosanquet, Philosophical Theory of the State ; Hallis, Corporate Personality, 
61 et seq. But as Friedmann shows, Legal Theory (2nd ed.), 262, finally the Nazis 
turn to Nietzsche rather than Hegel. 

59 Hallis, Corporate Personality , 68. 

80 Hegel, Philosophic des Rechts, 349. 
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at the welfare of all. This doctrine is more understandable (if less 
palatable) when we appreciate that the totality deserving of con¬ 
sideration consists only of those whose political heart is in the right 
place. 

In Russia there are traces of the same theory. ‘Despotism is . . . 
not merely tolerated by Soviet jurists and publicists: it is an essential 
element in their conception of the social order of their lime and 
place.’ 61 These doctrines treat law as an instrument of executive 
action, not as a check upon it: law is a weapon to achieve the ends of 
state,policy, not a chain to hamper the executive. 62 

This approach is far removed from that of Austin and Kelsen. 
Austin said" only that, if law was the command of the sovereign, you 
could not in theory bind that sovereign. Kelsen makes no ethical plea 
but argues that logically we must accept some source of power as the 
formal basis of the legal order. Hegelianism, on the other hand, 
claims that ethically the State is an end in itself, and that the indi¬ 
vidual has claims only as a unit in the absolute of the State. 

This grant of ethical justification to a formal theory of ‘the last 
word’ has led to a revolt, not only against Hegelianism, but also 
against formal theories such as those of Austin and Kelsen. This 
leads to the next view of the relation of the State and the law. 

(« 

The second theory regards law as more fundamental than, and as 
anterior to, the State. Hence law may bind the State. Some turn to 
the medieval solution of natural law—the sovereign has absolute 
power over positive law, but is bound by ius naturale. In the Middle 
Ages even a royal justice such as Bracton could ‘fearlessly proclaim’ 
that the king was bound by law. 63 We cannot impose on the Middle 
Ages an Hegelian theory of the State, for the Church still exercised 
over the State an undefined control. Moreover, the baronage claimed 
vague rights of judging the king in his own court, although there were 
no effective means of bringing this about save by revolution. Modern 
constitutional theories may attempt to bind the government by the 
creation of a higher law which can be amended only by referendum. 
Declarations of rights may be inserted in constitutions to place cer- 

,l J. W. Jones, Historical Introduction to the Theory of Law, 278. 

•* Op. cit. Contrast the approach of Greene M.R. in Kawasaki v. Bantham 5.5. 
Co., |1939) 1 All E.R. 819 at 822: *1 do not myself find the fear of the embarrass¬ 
ment of the executive a very attractive basis on which to build a rule of English 
law. . . .’ 6 

* 3 Pollock and Maitland, History of English Law , i. 160. 
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tain interests beyond the reach of arbitrary interference by chance 
majorities. 64 

Ihering considered that law in the full sense was achieved only 
when it bound both ruler and ruled. But, as Ihering regards the State 
as the maker of law, we may well ask how the creator may be bound 
by the creature of his fancy? Ihering solved the problem by what is 
really a political argument: law is the intelligent policy of power, and 
it is easier to govern if the State voluntarily submits to the law it has 
created. This is merely an argument of expediency—we can do every¬ 
thing with bayonets but sit on them—and, while it undoubtedly con¬ 
tains much truth, it is of little service to juristic theory. 

Jellinek develops this doctrine into a theory of autolimitation—the 
State is the creator of law, but voluntarily submits to it. But if the 
State is bound only because of its own consent, why cannot that con¬ 
sent be withdrawn at any time? A more radical attack is made on the 
problem by Krabbe and Duguit, both of whom deny that the State 
creates law. Once we postulate that law is created by a source other 
than the State, it is easy to see how the State can be bound. Krabbe 
places the source of law in the subjective sense of right in the com¬ 
munity 65 —he is not merely making the obvious point that the moral 
ideas of a community are reflected in the legal system under which it 
lives; he goes farther and asserts that the State cannot make law. He 
abruptly asserts that any statute which is opposed to the majority 
sense of right is not law. 66 Hence the legislature, executive, and the 
judiciary are but subordinate instruments through which the com¬ 
munity expresses its sense of values. Krabbe thus treats as the source 
of law an instinctive sense of right- he rejects all definitions which 
emphasize the general will of the community for he fears that once 
law is made to depend on will, an attempt will be made to invoke the 
superior will of a sovereign with power to crush the discordant indi¬ 
dual wills of the community. 

But there are many faults in Krabbe’s theory. How can a sense of 
right be effective unless men are willing to put their wills at the ser¬ 
vice of the ends they desire? Moreover, Krabbe uses the term ‘law’ in 
a sense very different from that of the lawyer—his theory would be 

• 4 Such an approach really strengthens Kclsen’s argument that the problem 
should be looked at, not as a conflict between law and government, but on the 
basis of the postulates of the legal order. 

63 The Modern idea of the State . 

66 It is difficult to justify majority rule save as a convenient political expedient— 
it is preferable to count heads rather than to break them. But Krabbe holds that 
any rule possesses a higher value if approved by the majority. 
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true only if the judge could ignore all statutes and precedents and 
base his decisions purely on what he conceived to be the sense of 
right of the majority of the community. Thus he says that a statute 
ceases to be law when it is no longer acceptable, that constitutional 
provisions are void if they require a majority of more than half the 
electors before amendment can be made. From this angle a statute 
and a decision of a court are but experiments—either would create 
a rule of law only if and when that rule is accepted by the com¬ 
munity. Although the ethical basis of Krabbe is far removed from 
the positivism of Duguit, in essence they both take the same view of 
the relationship of the State and law. Rules derived from the fact of 
solidarity bind the State, writes Duguit; there is no such thing as 
sovereignty, for the State is merely a convenient term for the 
organization of such public services as the dictates of solidarity 
demand. 

Accordingly, to these theories public law is positive law in every 
sense of the word. It binds the ruler who lacks power to change the 
law by his mere volition. Hence law is not organized power, as in 
Fascist theories, but rather a check on the arbitrary exercise of power 
by the executive. Krabbe emphasizes the hackneyed dictum that 
there should be a government of laws and not of men, 67 but he em¬ 
ploys the term ‘law’ in a sense very different from that of the normal 
use. It has been reiterated again and again in this work that law is a 
result of the social forces of the community, but the acceptance of 
this doctrine does not lead to Krabbe’s result that some statutes are 
not law. The lesson of legal history is that law functions best if ade¬ 
quate organs are set up to create, declare, and enforce it—law can¬ 
not be left to be determined only by a vague sense of right. Efficiency 
demands that power be placed at the service of law and that insti¬ 
tutions be set up to draw the boundaries of legal rules as sharply as 
possible. We can best secure the effective protection of the subject, 
not by denying power to the State nor by inventing paradoxical theo¬ 
ries of law, but by spreading the basis of political power among as 
many members of the community as possible through a wide fran¬ 
chise. The ultimate sanctions of ‘constitutional law’ as against the 
ruling body are extra-legal—‘revolution, active and passive resis¬ 
tance and the pressure of public opinion’. 68 

"■ Cook, 30 Calif. L. R. (1942) 151. 

6 * VinogradofT, Historical Jurisprudence, i. 120. See also Jennings, The Law and 
the Constitution (3rd cd.), 314: ‘The constitution of a country, whatever it be, rests 
upon acquiescence.’ This does not, of course, mean that an active minority in a 
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In English writing, the same problem has been discussed under 
the heading of the rule of law. Dicey found three meanings in this 
phrase: firstly, the supremacy of regular law over arbitrary power; 
secondly, equality before the law in the sense that officials must obey 
it and are subject to the jurisdiction of the ordinary courts; thirdly, 
the fact that the law of the constitution is the result of decisions of 
the courts as to the rights of private individuals. 69 TKse are un¬ 
doubtedly the characteristics of the English legal system, but they 
result from the political struggles of the past and are not logical 
deductions from a rule of law. 70 For law' may have a varying content; 
it may protect the subject against despotism or give the most ruthless 
power to a tyrant. It is not enough for the democrat to demand a rule 
of law—everything depends on the nature of that law. Every legal 
order which functions has a rule of law; this applies to a Nazi state 
as weh as a democracy. What democratic liberals desire is that the 
powers of government should be restrained so as to protect as far as 
possible the ‘personal freedoms’—this is a noble ideal, but not one 
that is necessarily secured by a rule of law. 71 

(c) 

Kelsen illustrates the third type of theory that law and the State 
are really the same. The State is only the legal order looked at from 
another point of view. Human individuals alone can act, and legal 
force is imputed to their behaviour only if it is in accordance with a 
rule of law. Just as men personified world forces and created a deity, 
so the jurist has personified the hierarchy of norms and created a 
state. 72 When we think of the abstract rules, we speak of the law: 
when we consider the institutions which those rules create, we speak 
of the State. But the practical importance of Kelsen’s approach is that 
he emphasizes that law is a more fundamental notion than that of 
the State. While it is true that law cannot exist without a legal order, 

country may not control power to such an extent that few are willing to revolt. 
Again a conquering horde may hold a smaller community in subjugation. 

•• Law of the Constitution (8th ed.), ch. iv. 

T0 Jennings, The Law and the Constitution, Appendix II. 

11 Note the interesting argument of Dixon J. in 51 L.Q.R. (1935) 590. In English 
legal history three conceptions have been struggling for mastery—the supremacy of 
the law which was owed to the Middle Ages, the supremacy of the Crown sym¬ 
bolized in the Divine Right of Kings, and finally the supremacy of Parliament 
established by the revolution settlement. Today, if we take the Empire as a whole, 
the Crown is the symbol of unity, and ‘thus in the end wc return to a conception of 
the supremacy of the Crown’. 

7 * ‘It can be said that the state creates the law, but this means only that the law 
regulates its own creation’: Kelsen, 55 Harv. L. R. (1941) 65. 
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that order may take forms other than that of the State. Hence the 
theory is wider, and therefore more acceptable, than that of Austin. 
A legal order may be created in the international sphere even though 
no super-state is set up. 

The three theories relating to the relationship of law and the State 
have now been discussed. Logically, each may be defended, but, if 
we examine actual states, we discover that no one solution will apply 
to all. Just as law may serve many purposes, so the relationship be¬ 
tween law and the State may vary. 7 ’ It is possible to conceive of a 
state fahich recognizes a fundamental law, which it is beyond the 
power of any authority to alter. Such a legal order might prove im¬ 
practicable as conditions changed, but an unalterable fundamental 
law is not beyond the bounds of imagination. At the other extreme a 
sovereign parliament may have no limits whatever on its exercise of 
legislative powers. 

What are the essential marks of the State? Salmond defines the 
State as an association of human beings established for the attain¬ 
ment of human ends, two of which are primary and essential—war 
and the administration of justice. These two purposes Salmond 
regards as partaking of the same quality—the maintenance of right 
by the exercise of force: hence he regards a state as a society organ¬ 
ized so as to use force to maintain peace and justice within a given 
territory. 71 But in what way can we show that the functions chosen 
by Salmond are more essential than any other activities of the 
State? 77 ’ The theory of laissez-faire would curtail the State’s sphere 
of operation, just as modern collectivist conceptions would increase 
it. If a permanent international order were set up, it may be that war 
would entirely disappear --however pessimistic we may be, we can¬ 
not prove a priori that the carrying on of war will always be a func¬ 
tion of the State. 

From the purely juristic angle, many say that what distinguishes 
the State is the fact that legally it cannot, without its own consent, 
be deprived of its power to rule. Kelsen, 76 on the hypothesis that 
international law is supreme, suggests that the national legal order 
can be defined as ‘a relatively centralized coercive order whose terri¬ 
torial, personal, and temporal spheres of validity are determined by 

- Moaenneimer, Jurisprudence, D /. 

T4 Jurisprudence (10th ed.), 129-30. Salmond, in order to take this point, argues 
that only a just war can be regarded as an essential form of state activity. Salmond’s 
own view is seen in 9th cd., 165. T * Kantorowicz, 12 Economica (1932) 5 

'• General Theory of Law and State, 351. 
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international law and whose material sphere of validity is limited 
by international law only’. A corporation may set up its own legal 
order, but it is subject to the overriding power of the State. If a 
powerful corporation within a state sets up a legal order which defies 
the State, nevertheless the State (at least in foimal theory) remains 
supreme, until its legal order is overthrown and a new basis for law 
set up: in other words, until revolution has taken place. As we hav^e 
said, constitutions have an extra-legal origin and the jurist can only 
accept that which has been created by the wars and struggles of the 
past. The normal marks of a state are a fixed territory, population, 
and competence to rule which is not derived from another state. 77 
Groups existing within the State may not have been created by the 
State, but the extent of their legal power depends on what is granted 
by the law. Kantorowicz, therefore, defines the State as a juristic 
person endowed with the right to impose its will on the inhabitants 
of a given territory, of which right it cannot by law be deprived with¬ 
out its own consent. 78 

§ 75. The State as a Legal Person 

The State has been regarded by some as the greatest corporation 
known to the law, by others as mere machinery or as one aspect of 
the legal order. The wealth of learning and the subtle argument that 
has been applied to the notion of corporate personality 79 has almost 
buried the problem of the nature of the entity which we described as 
the State. 

In the history of English law we find much confusion. English 
lawyers were not good at abstract theory: ‘they liked their persons 
to be real.’ Nearly all that is said of the king in the Year Books is 
strictly true of a man. 80 When it became necessary to find a legal 
theory for the State, the notion of the corporation sole was borrowed 
from ecclesiastical law and the king was i parsonified\ sl But neither 
in the case of the parson nor in that of the king was a clear-cut separa¬ 
tion made between the artificial corporation sole and the natural 

77 Many emphasize the originality and the non-delegated character of the State's 
competence to rule. It may be that this theory has a theological counterpart, but 
it is none the less true that, for juristic theory, the State created itself. The tests of 
international law are an independent government, a sufficient degree of internal 
stability to give effective government, and a defined territory : Lauterpacht, Recogni¬ 
tion in International Law , 26. 

7i 12 Economica (1932) 12. 70 Infra, Ch. XVI. 

80 Maitland, Collected Papers , iii. 246-7. 81 Ibid. 245. 
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man who occupied the office.* 2 It is ‘idle optimism to seek logic in 
constitutional law’. 83 When a king died, instead of the law assuming 
that the artificial corporation sole continued, there was a curious 
hesitancy. All delegation ceased, litigation ended and must be begun 
again, military commissions terminated. ‘When on a demise of the 
Crown we see all the wheels of the State stopping or even running 
backwards, it seems an idle jest to say that the King never dies.’ 84 
When George III wished to buy some land for his private use, a 
special Act had to be passed to allow him to hold it as a man and not 
a King. 85 The most obvious difficulties were gradually dealt with by 
statute and today the theory of the corporation sole is well under¬ 
stood. But history has still left us a legacy of theoretical difficulties. 88 

The expansion of the British Empire and the grant of self-govern¬ 
ment to the Dominions have raised many problems for juristic 
theory. Within Australia, the Crown acts both in right of the Com¬ 
monwealth and of the States, and Griffith C.J. suggested that in this 
sense the Crown should be regarded not as one but as several juristic 
persons. 87 Later cases, however, adopted the view that the Crown is 
one and indivisible, but that its legislative, judicial, and executive 
power is exercised by different agents in different localities. 88 To 
evolve a general theory that explains that amazing self-contradiction, 
the British Empire, is more than most scholars attempt. The Com¬ 
monwealth of Australia, which has a separate international legal 
personality as a member of the United Nations, is (at least where 
prerogative rights are concerned) a mere agent of an indivisible 
Crown. 89 In practice, however, the Commonwealth of Australia and 
the States are separate legal personalities whatever the theory may 

* 2 There were various reasons why it was felt dangerous politically to apply a 
logical doctrine of separation, and curiously enough the confusion was supported 
by both monarchists and anti-monarchists: see Holdsworth, History of English 
Law, ix. 4-7. ‘Even in Bracton’s day the number of legal ideas is very small and 
public law has hardly an idea of its own’: Pollock and Maitland, History of English 
Law, i. 511. Keeton, Elementary Principles of Jurisprudence (2nd ed.), 152 gives an 
excellent historical survey. 83 Sholl, 3 Aust. L J. (1929) 9. 

* 4 Maitland, Collected Papers, iii. 253. 

13 Ibid. 252 referring to 39 & 40 Geo. Ill, c. 88. 

** Sometimes the Crown is used as a term to denote any act of the corporation 
sole : at other times, however, the Crown is used to refer to acts of ministers, and the 
King kept for acts of the monarch in person. The Crown Proceedings Act, 1947, 
10 & 11 Geo. 6, c. 44, § 40 refers to ‘His Majesty in His private capacity’. 

Municipal Council of Sydney v. The Commonwealth (1904), 1 C.L.R. 208 at 

** Amalgamated Society of Engineers v. Adelaide Steamship Co. (1920), 28 C.L.R 
129 at 152. 

” At ,east where prerogative rights are concerned ‘the Crown is to be considered 
as one and indivisible throughout the Empire and not to be considered as a quasi- 
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be. The question whether a suit should be brought against the Crown 
in right of one dominion, possession, or jurisdiction rather than 
another depends on the treasury out of which the claim put in suit 
is to be satisfied. 90 The Constitution of Australia, in effect, treats 
Commonwealth and States as separate juristic entities, although it 
has not incorporated them. The principle that the Crown is one and 
indivisible is very important and significant from a political point of 
view. But, when stated as a legal principle, it tends to dissolve into 
verbally impressive mysticism. It is of little assistance in a practical 
system of law where a Commonwealth can sue a State. . . .’ 91 

The doctrine of the indivisibility of the Crown throughout the 
Empire gives rise to practical difficulties. Can New Zealand claim 
priority for a Crown debt (e.g. income tax) in an action in Canada? 
How do we rank priority between Commonwealth and States in 
Australia? 92 A reference to the Crown in a State statute does not 
bind the Crown in right of the Commonwealth. 93 In England, there 
is now statutory recognition of the phrase ‘belonging to His Majesty in 
right of the Government in the United Kingdom’. 94 In fact each part of 
the British Commonwealth must be treated as a separate legal persona. 
In spite of historical theory, the Crown is now a symbol of free asso¬ 
ciation of nations each with individual and international personality. 

In international law the State is a legal person. Since there is no 
super-state at whose magic touch personality may be conferred, such 
law as there is concerns the recognition of a new State by its equals. 
Recognition is sometimes withheld for political reasons, but should 
be given as soon as the new order shows a reasonable promise of 
permanence and of stable government. Recognition, as the term 
implies, is not creation but an acknowledgement of facts that already 
exist—in other words, in international law it is a question of fact 
whether legal personality exists. 95 The United Nations has legal per¬ 
sonality. 


corporate head of several distinct bodies political’: per Strong J., R. v. Bank of 
Nova Scotia, 11 S.C.R. 17. See W. Harrison Moore, 20 L.Q.R. (1904) 357. 

90 A.-G. v. Gt. S. & W. Rly. Co. of Ireland, [1925] A.C. 754; Faithorn v. Terri¬ 
tory of Papua (1938), 60 C.L.R. 111. 

91 Per Latham C.J., Minister for Works v. Gulson (1944), 69 C.L.R. 338 at 350 ; 
R. v. Dalgety & Co. Ltd. (1944), 69 C.L.R. 18. 

92 Federal Commissioner of Taxation v. Official Liquidator of E. O. Farley Ltd. 
(1940), 63 C.L.R.. 278. 

95 City of Essendon v. Criterion Theatres Ltd., [1947] A.L.R. 270. 

94 Crown Proceedings Act, 1947, § 38. 

,s Kelsen, 35 Amer. J. Int. Law (1941) 605; Lauterpacht, Recognition in Inter¬ 
national Law. 
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The application of the doctrine of the corporation sole to the State 
has not proved a very convenient technique for English law. The 
superior advantage of the analogy of the corporation aggregate is 
that it emphasizes that subjects are also members of the State. The 
corporation sole is a convenient conception, only if the powers are 
exercised by one human personality at a time. Since the powers of 
government are often widely distributed, the organization of the 
State can best be understood if we think of the analogy of powers 
shared between the members and directors of a corporation; the 
memorandum and articles of association of the State are to be 
found in the fundamental presuppositions of the legal order which 
may be expressed in a written constitution or unwritten. If to any 
organ of the State there is given an unlimited power to create law, 
then logically we cannot bind by law powers that by definition are 
unlimited. Protection of the subject can be found only in a distribu¬ 
tion of powers, but even this will fail unless there be a strong public 
opinion which will express itself in cases where power is abused by 
the ruling body. 

If the State is a legal person, how far is it, and how far should it 
be, liable to actions brought by citizens? The formal theory of sove¬ 
reignty considered that suit against a sovereign was a contradiction 
in terms: in England the maxim, ‘The King can do no wrong’, was 
thought to provide a practical bar. Modern Fascist jurists think that 
the grant of any rights to the subject as against the State is a relic 
of obsolete ideas, since the judge is above private law and his only 
duty is to execute the will of the Leader. 96 Some Russian writers 
argue that rights of property should never be placed above the 
welfare of all. At the end of last century in France the dogma of 
sovereignty was so emphasized that a theory that the State should 
be liable for wrong was thought anomalous. But if, as is the case in 
democratic countries, we do desire to make the State liable to suit, 
there is no a priori reason why this should not be done. If there is 
a written constitution, then it may make the State liable both in 
contract and in tort -in such a case amendment of the constitution 
would be necessary to remove this protection of the subject. In 
England, an Act makes the Crown liable in tort, 97 although it would 
always be possible for Parliament to repeal it: the State is bound 

" Hoehn, in Rec. Lambert, iii. 240. 

* r Crown Proceedings Act, 1947. The Commonwealth of Australia and most of 
the States subject the Crown to liability in tort, Victoria being an exception In 
U.3. the Federal Tort Claims Act, 1946 imposed liability. 
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only so long as it consents to be bound. In France one of the most 
interesting developments in the field of administrative law is the 
working out of a definite theory of state responsibility. Duguit per¬ 
haps goes too far when he states that the doctrine of sovereignty must 
give way to one of social service, but a distinc* change of approach 
is visible since the beginning of this century. Certainly, the problem 
of state responsibility is today much more acute than in the days of 
laissez-faire , for the activities of officials are now much more likely 
to infringe the rights of individuals. 

The conflict between the ancient and the modern conceptions of 
the State may be seen in the argument whether the Crown can be 
criminally liable. If we put the emphasis on the old feudal concep¬ 
tions, there is something ludicrous in the Crown condemning itself 
to pay a fine to itself: if we consider the modern collectivist state, 
there is much to be said for the view that the sanctions of the criminal 
law should be available against government departments. 98 If the 
Crown may make itself liable in civil cases, why not in criminal? 99 
Many modern statutory offences are administrative in character and 
the object is not financial punishment but rather to police the rules 
by way of the stigma of conviction. 100 

98 Cain v. Doyle (1946), 72 C.L.R. 409, discussed Friedmann 13 Mod. L. R. 
(1950) 24. 

99 ‘A penal sanction does not seem to be an impossibility when, as in this case, the 
judicial authority may order that portion of the penalty be paid to the employee’: 
per Starke J., same case, at 421. The statute in question related to preference to 
ex-servicemen. 

100 Friedmann, op. cit. 35. 1 
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CRIMINAL LAW 

§ 76. Introduction 

To determine whether criminal law should properly be placed under 
the heading of public law it is necessary to consider what are the 
characteristic marks of a crime. Criminal law may be easily dis¬ 
tinguished from most branches of private law, but it is very closely 
related to the law of tort. It is impossible to use the type of act as a 
test, since the same act may well be both a crime and tort. If Fagin 
takes John’s watch, then that is both the tort of conversion and the 
crime of larceny. Furtum in Roman law was a wrong which gave a 
right to compensation to the injured owner, but the thief could alter¬ 
natively be punished criminally. 1 

One suggested distinction is that crime is a breach of public law 
and tort a breach of private law. But this does not aid us, for to 
know whether a particular wrong falls under public law we must 
first decide whether it is a crime. Another test is that the criminal 
law requires mens rea , whereas in tort there may be absolute lia¬ 
bility. But not all crimes require mens rea. 

In English law the formulation of the distinction has been made 
more difficult by the course of legal evolution. One juristic freak, the 
action by the common informer, defies all logical classification. The 
object is punishment, but the penalty goes into the pocket of the 
informer. We shall first examine the formal deferences. Kenny 
defines crimes as ‘wrongs whose sanction is punitive, and is no way 
remissible by any private person, but is remissible by the Crown 
alone, if remissible at all’. 2 Firstly, the Crown has control over pro¬ 
ceedings - a plaintiff in tort may compromise an action at any stage 
and the Crown cannot interfere, whereas in crime, even though a 
private prosecutor wishes to discontinue, the Crown may continue 
the proceedings. Moreover, the Crown has the right to pardon, 3 
whether the private prosecutor be agreeable or not, whereas in tort 


1 Clca r ly all acts which constitute torts do not subject to criminal liability; nor 
docs every crime give a right of action in tort, for many crimes protect a public 
rather than a private interest, e.g. treason. Kenny, Criminal Law , ch. i. 

2 Criminal Law (15th cd.), 16. 

1 There are exceptions to the power of pardon: see Kenny, op. cit. 16. 
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the plaintiff has the sole right to compromise proceedings. Secondly, 
a crime involves liability to punishment. 4 Although the prisoner 
suffers, the private individual who has been wronged does not bene¬ 
fit in a material sense. 5 The essence of a civil action is that a plaintiff 
sues to protect his own rights—either to secure performance or to 
recover compensation. Exemplary damages may introduce a puni¬ 
tive element, but the inflated damages go to the wronged individual 
and not to the State. Imprisonment for debt belongs to the civil law, 
but its object is not to punish but rather to coerce the debtor and, 
when the debt is paid, release follows. 

In considering the material elements of crime. Dr. Allen stresses 
intrinsic wrongfulness and social expediency as two of the most im¬ 
portant factors which have led to the designation of certain conduct 
as criminal. 6 Jerome Hall finds the distinguishing mark of a crime 
in social narm involving moral culpability. This is a factor which 
cannot be disregarded in studying the evolution of the criminal law, 
but it is not true that this is the only point to be considered. 7 Cutting 
across this notion of intrinsic wrongfulness are what have been called 
the ‘public welfare’ offences, which involve no moral delinquency, 
but are intended to secure the effective regulation of conduct in the 
public interest. Thus no moral slur is cast on a person who is con¬ 
victed of driving a motor-car without showing a rear light, nor is it 
necessary to prove that the defendant knew that his lamp was not 
alight. Criminal law may have originally been intended to keep the 
peace—today it also is used to enforce traffic regulations, 8 the selling 
of pure food, the keeping of a dustbin of an appropriate pattern, the 


4 Allen, Legal Duties, 220 at 231. Winfield defines a crime as ‘a wrong the sanc¬ 
tion of which involves punishment: and punishment signifies death, penal servitude, 
whipping, fine, imprisonment (but not, as a rule, non-coercive imprisonment) or 
some other evil which, when once liability to it has been decreed, is not avoid¬ 
able by any act of the party offending’: Province of the Law of Tort, 200. Punish¬ 
ment is personal to the offender, and the courts will not entertain an action 
against another for indemnity: Askey v. Golden Wine Co. Ltd., [1948] 2 All E.R. 
35 a f 38. 

s It is true that in certain cases a court may have a power after conviction of the 
prisoner to award restitution of stolen goods to the true owner, but this function is 
given to criminal courts merely for administrative convenience. 

• Legal Duties, 237: naturally these cannot be used as a formal test. Many acts 
which are intrinsically wrong are not crimes, and many crimes do not consist of acts 
which are intrinsically wrong: see Kenny, op. cit. 8 et seq. 

7 General Principles of Criminal Law , 213. From this premiss the learned writer 
draws the conclusion that no conduct which is merely negligent should involve 
criminal liability (p. 239). To apply this doctrine to Anglo-American law would 
force us to deny that ‘public welfare offences’ were ciimes. 

‘ In England in 1938 over 60 per cent, of the total offences were concerned with 
violation of the traffic law: Home Office Criminal Statistics, 1938, Cmd. 6167. 
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duty to vote at a parliamentary election. 9 In these cases proof of 
mens rea would make the task of the Crown too difficult: moreover, 
no injustice is done in imposing a light fine even on a person who is 
morally innocent. The danger is that these offences may be confused 
with ‘true crimes’ where the penalty is serious and there is a real 
stigma attached to conviction. 10 It is in recognition of the fact that 
some crimes involve no moral wrongdoing that certain countries 
which prohibit the entry of convicted criminals limit the operation 
of the rule to such crimes as involve moral turpitude. 

Historically the general test of a crime is the degree of activity of 
the community. Thus if a wrong is regarded as primarily a matter of 
compensation as between individuals, it is a private delict. If the 
community itself takes steps to punish the offender, it is a public 
delict. The test is—if the victim does nothing or is compensated, 
will the community act? Hence, historically, intrinsic wrongfulness 
and social expediency are the tests which each community applies— 
but wide are the variations between the opinions of primitive men 
and the world of today. Moreover, we must add the pragmatic test 
that the community must consider that the wrong can be satisfac¬ 
torily dealt with by punishment. It is wrongful to think evil of one’s 
neighbour, to covet, to plan a seduction—but the law, in general, 
confines its attention to conduct. 

Dr. Allen distinguished between ‘public’ and ‘private’ crimes in 
the sense that some offences primarily injure specific persons and 
only secondarily the public interest, while others directly injure the 
public interest and affect individuals only remotely. 11 There is a 
broad distinction along these lines, but differences naturally arise 
in the application of any such test. The learned author finds that out 
of 331 indictable English offences 203 are public wrongs and 128 
private wrongs. 

In crime, therefore, we find that the normal marks are that the 
State has power to control the procedure, to remit the penalty, or to 
inflict punishment. Many crimes also are wrongs against particular 
individuals only indirectly if at all. Thus we see that special rules 
apply because the State is one of the parties to the relationship— 
there is the power of the State to punish and the liability of the 
prisoner to be affected. Hence criminal law is correctly placed under 
the heading of public law. 

* In Australia voting is compulsory in certain cases. 
lu Infra, § 80. 


" Legal Duties, 249. 
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§ 77. Theories of Punishment 

There are many theories concerning the justification of punish¬ 
ment, but only typical approaches to this problem can be here dealt 
with. It is clear that the philosophy of punishment will affect the 
actual standards of liability laid down by the law. If punishment is 
based on an ethical desire to make men better, then a subjective 
theory of liability should be adopted. If punishment is designed to 
protect society from certain acts, then punishment may be inflicted 
where there is no moral guilt. 

Is punishment an end in itself or a means to an end? Some theories 
look to the past—e.g. those that emphasize either the need to take 
vengeance on the wrongdoer or the necessity for expiation or retri¬ 
bution. The preventive theory concentrates on the prisoner, but seeks 
to prevert him offending again in the future. The reformative theory 
sees in the readjustment of the prisoner to the demands of society 
the greatest need of the criminal law. The deterrent theory empha¬ 
sizes the necessity for protecting society, for so treating the prisoner 
that others will be deterred from breaking the law. No system of law 
adheres entirely to any one theory. Even primitive law, apparently 
based on vengeance, is also built on the hope of deterring others. A 
successful reform of the prisoner will prevent him from offending 
again. On the other hand, the easiest way to prevent a prisoner from 
offending again is to hang him, but this can scarcely be called a 
reformative method. 

The theories of expiation depend on moral doctrines which go 
beyond the limits of the law. It is not suggested that criminal law can 
or should be entirely divorced from the moral views of a particular 
community, but ethics must take a more subjective viewpoint than 
is possible for the law. Many ethical wrongs are not crimes at all 
and, conversely, the State often condemns acts which are free of 
ethical guilt. 12 It is not the task of the State to punish sin, but only 
to adopt measures against certain social dangers. 13 Any attempt to 
enforce an ethical code in its entirety by the crude compulsion of 
the criminal law is foredoomed to failure. The more that science 
examines the mainsprings of human action, the more forcibly do 
we feel the strength of Christ’s maxim, ‘Judge not that ye be not 
judged’. If expiation be the reason for punishment, then a prisoner 

12 Ignorance of the law is no excuse. Some statutory crimes do not require mens 
rea. It is no defence that the accused considered it his moral duty to perform the act. 

13 Page, Crime and the Community, 69 ; Enrico Ferri, Criminal Sociology. 
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should be convicted only where he is ethically responsible for the 
act. Whether the will be free or not, it is now 'recognized that en¬ 
vironment, heredity, and physical factors play a greater part in the 
urge to crime than our forefathers dreamed of. 14 How much of our 
administration of criminal law would stand an ethical searchlight? 
Clearly law must act to protect society, but it should not claim too 
lofty a justification for acts the reason for which is necessity rather 
than morality. 15 

Some forms of the retributive theory emphasize that punishment 
should be inflicted not merely in order to attain certain ends, but 
solely because the prisoner has committed a crime. If an island com¬ 
munity was about to dissolve, its duty (so it is said) would be first to 
execute the convicted murderers in prison. The retributive theory is 
not, of course, the narrow theory of vengeance, but rather the doc¬ 
trine that the wrong done by the prisoner can be negated only by the 
infliction of the appropriate punishment. The community as a whole 
places emphasis on the retributive theory, at least where certain 
crimes are concerned; a feeling of outrage demands satisfaction 
and, if the penalty imposed by the courts is not considered suffi¬ 
ciently harsh, there is a danger of lynch law. But ‘the fuller becomes 
our insight into the springs of human conduct, the more impossible 
does it become to maintain this antiquated doctrine (of retribution)’. 15 
Modern criminal law must seek another basis, whatever may be the 
view of religion or morality. 

Today the usual legal approach is utilitarian, for it is recognized 
that the law cannot attempt to carry out all the dictates of religion 
or morality, but can enforce only that minimum standard of con¬ 
duct without which social life would be impossible. The law must 
certainly protect society, and its rules cannot, of course, be deter¬ 
mined without reference to moral values. But the object of the 
criminal law is not to reform men’s hearts but to stamp out courses 

14 Infra , § 78. 

,s Jerome Hall strongly attacks this utilitarian approach. He considers that 
punishment should be based only on moral culpability—this would exclude liability 
for negligence : General Principles of Criminal Law, 239. 

14 McDougall, Social Psychology, 12. Cf. Sir Samuel Hoare, introducing the 
Criminal Justice Bill, 342 H.C. Debates 282 (29 Nov., 1938), where he points out 
that he is trying to approach these problems principally ‘from the angles of preven¬ 
tion and reformation. In a scheme of this kind there is no place for the remnants of 
a period that looked at the treatment of crime principally from the angles of retri¬ 
bution. I am therefore proposing to sweep away the remnants of former dispensa¬ 
tions, now little more than the stage properties of Victorian melodrama: penal 
seivitude, hard labour, tickct-of-leave, the name criminal lunatic.’ 
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of conduct which either offend the minimum ethic or are socially 
inexpedient. Punishment must be directed both to deterring others 
from breaking the law and to readjusting the attitude of the offender 
to the demands of social life. But even a utilitarian approach does 
not mean that we can ignore the inner springs 01 human conduct, for 
punishment based on a real understanding of the mind of the par¬ 
ticular criminal is more likely to be effective than that which metes 
out the same punishment for the same acts irrespective of the indivi¬ 
dual’s character. 

The tendency in the past has been to emphasize the wrongful act 
of the prisoner, and to assume that the traditional methods of treat¬ 
ment achieve good results. Fifty years ago Holmes J. asked' ‘What 
have we better than a blind guess to show that the criminal law in its 
present form does more good than harm?’ 17 Today skilled workers 
are examining the problem in an endeavour to discover the real 
effect of different methods of punishment. Modern criminology con¬ 
siders that the personality of the offender is as important as his act 
and emphasizes that the wrongdoer is not only a criminal to be pun¬ 
ished but a patient to be treated. 18 The cry is for individualization of 
the penalty, not to let the punishment fit the crime, but the person¬ 
ality of the criminal. 

Thus it is argued that the real test of criminality should be the 
extent to which the prisoner is endangering society, his act being 
treated as an index to his personality rather than as that alone which 
is deserving of punishment. 19 Some cases graphically show the weak¬ 
ness of our present methods. Thus in 1937, a man was convicted of 
rape. He was a psychopath, but not insane. After serving a sentence 
of five years, he was convicted of molesting two young girls. He was 
released after one year and then committed rape and murder, for 
which he was electrocuted. 20 If we fully applied the test of the danger 
of the personality of the prisoner, it would change the principles on 
which the severity of the punishment is calculated, for a relatively 
innocuous act may be done by one who is in fact a danger to society, 
whereas a serious crime may be committed by one who is unlikely to 
repeat the wrong. If we put all the emphasis on the likelihood of the 

17 (1897) in Collected Legal Papers, 188. 

*• In the medical sense treatment covers both cure and precautions against infec¬ 
tion. Few today are likely to ignore the necessity for the treatment of the prisoner 
to be such as to deter others from following the example of the prisoner. Cf. Vino- 
gradoff, Historical Jurisprudence, i. 59. 

19 Glueck, Crime and Justice, 214-15. 

20 18 Univ. of Cin. L. R. (1949) 167. 
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prisoner’s offending again, we would reach results very different from 
those of the orthodox system which grades penalties merely by a 
consideration of the act that was done and the harm that resulted In 
the case of a lawyer or a doctor the real punishment is not the im¬ 
prisonment, but his exclusion from the professional brotherhood 
and, even without imprisonment, he is less likely to offend again 
than one who suffers no such loss. Ferri suggests that no doctor 
would fix rigidly in advance a patient’s stay in hospital—his stay is 
determined by the time it takes to effect a cure. 21 Similarly he urges 
that the legal provisions for the treatment of criminals should be 
flexible enough to take into account the prisoner’s response to treat¬ 
ment, or, in other words, the speed with which his reformation takes 
place. 

There are several factors to be considered in assessing the prac¬ 
ticability of such an approach. Firstly, it is not always easy to deter¬ 
mine by a prisoner’s conduct, when subject to observation, how he 
will behave when he is released. Secondly, there is the problem of 
the protection of individual liberties. In the case of disease, we are 
willing to enforce quarantine if necessary, but, save for such in¬ 
stances as leprosy, the periods of isolation are relatively short. Im¬ 
prisonment raises more serious issues concerning private rights— 
thus liberalism feels that the power of the State to curb the liberty 
of wrongdoers must be curtailed and hence supports the rigid fixing 
of the maximum limits of punishment in each case. If an offender is 
incorrigible, should he be permanently detained, even if his only 
crime be larceny? The safeguarding of the liberty of the subject 
by stating in advance the maximum penalties involved in certain 
breaches of the law has its advantages. 22 C. S. Lewis has shown 
the danger of divorcing the criminal law entirely from morality. 23 
Thirdly, the law treats an attempt as deserving of less punishment 
than a completed crime. Yet, if the consummation of the crime is 
prevented by causes beyond the control of the prisoner, an attempt 
reveals that the prisoner is as much a social danger as if the crime 
had been completed. But so imbued are we with the notion that the 

•' See Relatione sul Progeito Preliminare di Codice Penale ltaliano (1921); 
G'ueck, 41 Harv. L. R. (1928) 469. See also a translation by Kelly and Lisle of Enrico 
Ferri s Criminal Sociology (1917). The Soviet theory also emphasizes that the social 
danger of the act should be the most important consideration—in this case, of 
course, the social danger being considered from the point of view of the proletariat: 
see Zelitch, Soviet Administration of Criminal Law, 366. 

22 Infra. § 81, for the effect of the maxim nulla poena sine lege. 

21 3 Twentieth Century (1949) 5. 
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punishment must bear some measure to the injury caused, that, at 
first sight, it would seem unjust to treat an atterr, t as severely as a 
completed crime. Fourthly, in addition to social danger, we must 
also consider moral blameworthiness. There are cases where it is 
expedient to create crimes which do not require mens r ea , but i lese 
exceptions should be strictly limited. Unless the average rr :n feels 
that there is an element of blame attachable to tr^ offence, then ■ 
may become ‘respectable’ to be convicted and the criminal law may 
lose one of its deterrents. It may be necessary to have objective 
standards, but, if these are not related to the habits of the ordinary 
citizen, the standard set will probably be too high. Even from an 
objective standpoint it is necessary to consider mens rea , for a 
prisoner who commits a dangerous act accidentally is on the whole 
less likelv to repeat his conduct than is one who acted intentionally. 
Fifthly, we can carry the theory too far. If a person commits a mur¬ 
der under extraordinary psychological stress which is most unlikely 
to recur, then that murderer is hardly a future danger to society. But 
few would suggest that punishment should therefore be waived. 
Lastly, it must be remembered that in an imperfect world the law 
must provide an outlet for that resentment which arises against the 
perpetrator of certain outrages. If modern schemes are to lie success¬ 
fully applied, then a cautious and tentative beginning must be made 
with crimes that do not arouse too much public indignation. 24 But 
even in these cases we must remember that the treatment should not 
only readjust the prisoner, but be such as to deter others. If it were 
proved that all tendency to steal could be removed by a grant of 
£20,000, would that ‘treatment’ encourage or discourage others from 
committing larceny? Psycho-analysis has shown that even the law- 
abiding citizen is helped in the struggle against his anti-social desires 
by the spectacle of others being punished for doing that which he 
consciously or unconsciously desires to do. 25 There is thus a conflict 
in each case between the needs of a particular prisoner and the 
social interest in enforcing the law. What may be the best treatment 
for a criminal may conflict with the necessity of deterring others. 26 
The real problem is therefore to combine the deterrent and reforma¬ 
tive theories in due proportions. The expense of research into proper 
methods and of experimental treatment will be high—but what is 

24 Hall, Theft, Law and Society , 293, 298. The author suggests petty larceny as a 
useful field for experimentation. 

2i Alexander and Staub, The Criminal, The Judge and the Public. 

Sayre, 43 Harv. L. R. (1930) 720. 
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the cost of crime to the community? To readjust a prisoner so that 
he may play a useful part in social life is in the long run a cheaper 
method than that of periodical sentences or life imprisonment. 

Among lawyers, the deterrent theory was, until recently, the most 
popular, and much scorn was sometimes poured on the ‘weak’ or 
‘sentimental’ approach of those who advocate reform. It is true that 
some reformative theories are marked by lack of realism, by senti¬ 
ment, and show no evidence of contact with the criminal classes, but 
the modern approach to criminology is as coldly scientific as it can 
be. The criminal is a danger both to society and to himself, and the 
criminologist urges only that the most scientific methods be used to 
remove this danger. 27 Few modern writers fail to recognize the need 
to deter others. On the other hand, to regard deterrence as the sole 
end of the criminal law is a confession either of defeatism or cyni¬ 
cism. 

One of the best deterrents is that a wrongdoer’s chance of dis¬ 
covery and conviction is fairly high. Sellin claims that in 1933 there 
were probably 1,300,000 serious crimes known to the police in 
America and that in three-fourths of these cases no one was brought 
to justice. 28 In 1931 American figures in a test investigation showed 
that 93 per cent, of motor-car thieves escaped arrest. 29 In England 
the figures are not as startling, but they show that many evade the 
net. 30 Where there is an ‘even chance’ of escaping conviction, many 
may be willing to take the risk who would not do so if punishment 
followed as certainly as night the day. The increase in the figures of 
crimes known to the police is alarming: 283,220 in 1938 and 472,489 
in 1946. 

Russia divides crime into two classes: minor crimes and those 
which strike at the safety of the State or are the result of bourgeois 
motives. Those guilty of offences of the latter description are harshly 
treated, and Russian jurists scornfully dismiss as out-moded liberal- 


27 Thus Dr. Gillespie writes that in so far as the psychiatiist forgets society, he 
is ceasing to be a psychiatrist, and lapsing into sentimentalism : 7 Medico-Leeal 
and Crim. R. (1939) 154. 

Cited Glueck, Crime and Justice, 308. Such figures cannot be entirely relied 
on, for some alleged crimes reported to the police may not have taken place, and 
there rtiay be many crimes which for various reasons are not reported to the police 
at all. For an examination of the method by which criminal statistics are compiled 
see Radzinowicz, 56 L.Q.R. (1940) 483. 

2 * Hall, Theft, Law and Society, 254. 

so The ratio of detections to known crimes was 72 per cent, in 1928, but it fell to 
42 per cent, in 1948. In the latter year out of 310,650 larcenies known to the police, 
there were only 69,127 convictions. But in 113 cases known of murder, 77 arrests 
were made. Cicely Craven, 27 Can. B. R. (1949) 1125. 
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ism any guarantee to the prisoner of rights which might conflict with 
the safety of the State. Thus trial by jury is distrusted, as a jury might 
not always decide in accordance with the general directions of state 
policy. But those who are guilty of minor crimes are tried in the 
People’s Court, and the treatment in prison is built on modern refor¬ 
mative methods. Many persons are placed in open or semi-open 
camps: in some cases prisoners are placed in labour communes, wiffi 
a village life which is as much as possible like that of free men. 31 
There is little prison stigma and, since many prisoners receive a 
technical training, they have, on release, no difficulty in securing 
employment. But the accessible data are not yet full enough to make 
a final assessment of the result—such literature as is available shows 
very diverse pictures. 

But tffi real problems of punishment cannot be finally disposed of 
until the question of the causes of crime has been discussed. 32 

§ 78. The Causes of Crime 

The major difficulties in dealing with the problem of crime are the 
complexity of social phenomena and our lack of knowledge of the 
mainsprings of human action. It is rather rash to attempt to deal 
shortly with this question, but a broad acquaintance with the general 
approach of modern criminology may stimulate further reading. 

(d) Physical Causes 

Lombroso believed that criminality was closely related to the 
possession of certain physical qualities. From his examination of 
prisoners he believed that certain physical characteristics revealed 
a tendency to crime in their possessor and that, if several of these 
characteristics were found in one person, he belonged to a criminal 
type. 33 Crime was an atavistic phenomenon. Dr. Goring, however, 
subjected these conclusions to a detailed examination, 34 correlating 
his results with statistics obtained from the non-criminal population, 
and he found greater physical differences between the English and 
fhe Scottish than between convicts and observers of the law. He 

sl See Pritt, in Twelve Studies in Soviet Russia (ed. Cole), 145. 

52 The same crime may be committed by very different types. Thus the receiver of 
stolen goods may be one who buys cheaply for his own use and has never offended 
before, or one who makes a profession of the practice. For a functional study of 
the problems of larceny and receiving see Jerome Hall, Theft, Law and Society. 

,s Criminal Man (ed. G. L. Ferrero). 

* 4 The English Convict. 
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concluded that there is no such thing as a ‘physical criminal type’. The 
most recent detailed examination of the biological characteristics of 
criminals is that of Hooton, 15 who devoted twelve years to tabulating 
and measuring 17,000 American cases. The criminals were divided 
into racial stocks and the conclusions were checked by comparative 
samples taken from the non-criminal population. The conclusion 
was that, while there was no evidence to support the conclusion of 
Lombroso that the criminal is in general a primitive man at odds with 
society, nevertheless the criminal was, on the whole, poorer in phy¬ 
sique and organic adaptability. Hence the result of the statistics col¬ 
lected is only that the more numerous and accentuated are the signs 
of organic inferiority in any individual, the more likely he is to in¬ 
dulge in crime. This is far removed from any doctrine that our physi¬ 
cal characteristics inevitably predispose us to crime, for Hooton 
recognizes that sociological, as well as biological, factors play their 
part. Moreover, the criminal in custody is largely drawn from the 
lower economic strata in which the position is unfavourable for 
physical development. 

While it is impossible to find general physical characteristics which 
mark all the criminal population, nevertheless, in an individual case, 
a physical condition may be a contributory cause of crime. Medical 
research on the ductless glands reveals what tremendous changes in 
personality may take place because of their disordered functioning. 
It is, however, rash to conclude from a few striking cases either that 
character is solely determined by physical causes, or that such cases 
represent more than a small percentage of the criminal population. 
But it is reasonable to admit that, where the cause of crime can be 
demonstrated to be due to physical disease, a hospital and not a 
prison should be the answer of the law. 

( b ) Mental Factors 

There have been many rash assumptions made as to influence of 
mental weakness. ‘Enthusiasm not uncommonly outruns discretion, 
and it would be a great misfortune if the psychiatric approach to 
crime became discredited by irresponsible exponents unaware, per¬ 
haps, of the complexity of the problems involved.’ 16 Before the war 
many investigators maintained that weak intelligence was one of the 

The American Criminal ; Crime and the Man. W Norwood East 10 Minn 
L. R. (1946)435. ’ ' 

3C East and Hubert, The Psychological Treatment of Crime, 157. 
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major causes of crime, but recent researches have shown that there 
is less difference between the criminal class and the general popula¬ 
tion than was formerly believed. 37 

It must not be supposed, however, that the work of the psychiatrist 
is limited to those with a low level of intelligence. Possession of the 
highest intellectual power is no guarantee against crime. Mental 
conflict, a neurosis, or an unconscious feeling of guilt may lead 
astray one with a high intelligence quotient. Where certain types 
of personality are concerned, ordinary methods of punishment may 
well fail, unless psychotherapy removes the mental factors which are 
the real cause of the delinquency. The psychopath, for example, may 
not be insane as the law defines that term, but may benefit greatly 
from understanding treatment. The psychologist would be the first 
to admit that society must be protected from such persons and that 
in many cases there may be little prospect of successful treatment. 38 
But a wider power to order psychiatric treatment would add to, and 
not diminish, the effectiveness of the law. The practical difficulty is 
to discover a method which will isolate the cases in which such treat¬ 
ment will be useful, for to order psychological examination of all 
offenders would be impracticable. But great advances are now being 
made, as knowledge of the working of the human mind increases. 
Without accepting the views of determinism, it is clear that the will 
is not as free as was once thought—a bad environment or wrong 
handling may predispose to crime. Moreover the line between the 
sane and the insane is not as cle^r cut as the law supposes, and even 
if we adopt an air of cautious reserve towards some of the more start¬ 
ling claims of the psycho-analyst, it must be admitted that there are 
many cases where ordinary punishment will not protect society and 
will not ‘cure’ the offender. 39 

Insanity. The legal test of insanity is still based on the advice 
which was given by the judges to the House of Lords in 1843. 40 
English law puts all the emphasis on the cognitive factor: did the 

37 Gault, Criminology. 123. East and Hubert, op. cit. 7, think that the ‘normal 
group would include at least 80 per cent, of offenders’. 

38 East and Hubert, op. cit. Mental Abnormality and Crime (ed. Radzinowicz). 

39 Dr. Carroll in 8 Medico-Legal and Crim. R. (1940) 182. 

40 R. v. M’Naghten (1843), 10 Cl. & F. 200: H. Barnes, 8 Camb. L. J. (1944) 300: 
Tulin, 32 Col. L. R. (1932) 933. Dr. Gillespie has described the rules from the angle 
of a psychiatrist as ‘both theoretically fantastic and practically unacceptable’—7 
Medico-Legal and Crim. R. (1939) 159; Sir Roland Burrows, K.C., has retorted 
that some doctors commit themselves to definitions of insanity which would make 
is almost impossible to find a really sane person—op. cit. 163. For a spirited defence 
of the M'Naghten rules, see J. Hall, General Principles of Criminal Law. ch. xiv. 
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prisoner understand the nature and quality of his act? If he did, did 
he know that what he was doing was wrong? If a prisoner’s act falls 
outside these tests, it matters not how weak or diseased the will may 
be—thus irresistible impulse is no defence. Many judges have urged 
that the more powerful the influence, the more certain should be the 
punishment. ‘If an influence be so powerful as to be termed irresist¬ 
ible, so much the more reason is there why we should not withdraw 
any of the safeguards tending to counteract it’, said Bramwell B. 41 
Similarly Lord Hewart referred to the fantastic and subversive theory 
of uncontrollable impulse. 42 Yet many psychiatrists recognize that 
one under the control of an irresistible impulse is not really respon¬ 
sible for what he is doing. The High Court of Australia has suggested 
that, where there is evidence of uncontrollable impulse, it should be 
carefully explained to the jury, as it may provide reason for inferring 
lack of capacity to understand the nature of an act or to know that it 
was wrong. 43 This would be an effective way of broadening the spirit 
of the M’Naghten rules. Many are rightly dubious of the wisdom of 
leaving the decision of such an issue as irresistible impulse to a jury; 
but this argument really shows that the jury is not a fit body to deter¬ 
mine the question of sanity rather than that the doctrine of insanity 
should be narrowed for the benefit of laymen. 

If a person suffers from insane delusions, the law adopts a simple 
but rather quaint test provided that the act would be innocent if the 
delusion represented a true state of facts, then the prisoner escapes. 
If the act would be a crime, even if the delusion pictures reality, then 
the prisoner is guilty. The absurdity of this test i° that it assumes that 
a man’s mind may be divided up into separate compartments, and 
that a delusion may exist in one, while the other compartments are 
perfectly sane. 44 What is really significant is the unhealthy state of 
mind which allows an insane delusion to flourish the connexion 
between the delusion and the act may be quite irrational and never¬ 
theless exist. 


41 R. v. Haynes (1859), 1 F. & F. 666. 

4J R. v. Kopsch (1925), 19 Cr. App. Rep. 50. 

* 3 Sodeman v. R. (1936), 55 C.L.R. 192: per Latham C.J. at 203-4, per Dixon J. 
at 214-15 ; per Evatt J. at 227. Actually statistics show that the jury must treat the 
uics in a broad fashion. Thus of 77 persons arrested for murder, 27 were con- 
Mcted, 16 found guilty but insane, 15 were found insane on arraignment; Home 
(Office Criminal Statistics, 1948, Cmd. 7428. Massachusetts requires a routine mental 
examination by experts in capital charges or in cases where there has been a previous 
conviction for felony: N. Nordahl, 30 Marq. L. R. (1946) 67. 

44 As Stephen puts it, the prisoner is treated as a sane man under a mistake of 
fact for which he is not to blame: H.C.L. ii. 157. 
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(c) Economic Causes 

Statistics are not yet complete enough to discover any precise 
relationship between poverty and crime. Indigence may afford a 
contributing cause. A millionaire, who is not abnormal mentally, is 
not likely to steal a hundred pounds, whereas one pressed by hunger 
has strong motives to do so. But there are crimes other than those 
against property and to these the wealthy as well as the poor mav be 
tempted. Glueck writes that in the juvenile delinquent group 68 per 
cent, of the families were in ‘marginal economic circumstances’, and 
in the adult criminal group 56 per cent, of the families. 15 But these 
figures would need to be tested by comparison with other data, e.g. 
the proportion of families in the whole population that lived in such 
poor conditions and reliable comparative figures are not yet avail¬ 
able. 46 A* least it may be said that it is now recognized that the attack 
on the problem of crime must be accompanied by an attempt to raise 
the general standard of life both in a material and an intellectual 
sense. If we confine our attention to indictable offences, then nine 
out of every ten criminals are convicted for an offence against 
property. 47 This does not, of course, show that poverty was a factor 
in each of these cases, but it illustrates the great concern of the law 
with the protection of property. Whenever an economic depression 
occurs, the number of criminal offences increases. 

(d) Conclusion 

It is impossible to regard criiyte as the result of any one cause. 
Crime is the result of character, but what is character? Is it mainly 
a resultant of heredity or of environment or do both play an equal 
role? The theory of evolution is more easily understood if we accept 
the view that parents transmit to their children the characteristics 
which they have acquired, but no conclusive biological evidence has 
yet been produced to justify this doctrine. In the human sphere espe¬ 
cially it is difficult to distinguish what is due to heredity from what 
is the result of the environment in the early years of life, for in the 
normal case the parents determine the environment for the child. 
Moreover, there is sometimes great diversity in the characteristics 
of children of the same parents. Biology and psychology are only on 

45 Crime and Justice, 189. 

46 Ibid. 191. 

47 Thus out of 107,809 persons found guilty of indictable offences, 69,127 were 
convicted of larceny, 20,874 of breaking and entering, 8,305 of receiving, fraud, and 
false pretences: 1948 Cmd. 7428. 
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the fringe of the problem of the inheritance of acquired charac¬ 
teristics and of the formation of character. 48 

What can be dogmatically stated is that, whatever be the precise 
role of heredity, environment frequently predisposes to a criminal 
life. Maladjustment to society may easily follow from the wrong 
treatment of children by parents. No successful attack can be made 
on the problem of crime if the evils which threaten home life are not 
removed. But this is an issue which goes to the roots of the com¬ 
munity life. Just as general health is necessary to the individual to 
make him strong enough to ward off disease, so a sound life in the 
body politic is the best preventive of crime. Poverty which makes 
home life miserable, friction between the parents which makes it 
intolerable, both influence adversely the children exposed to it. The 
most fruitful course for the community to pursue is to ensure as far 
as possible that the influences which surround the young are such 
as to adjust them to community life. 

§ 79. Modes of Punishment 

A set punishment for a particular crime will not operate with 
equal effectiveness if the causes which led the first offender to break 
the law are different from those which induce the second offender. 

The more savage modes of punishment have gradually been 
abolished -physical torture is now happily rare. Few modem codes 
emphasize corporal punishment as a general sanction. In England 
corporal punishment is abolished save for those guilty of serious 
prison offences while serving their punishment. 40 In the last case, 
further imprisonment is not an effective deterrent to one who has 
already been sentenced for life. In the other cases, there is great 
difference of opinion. Is corporal punishment the effective deterrent 
it is claimed to be? Does it brutalize the prisoner? 50 

There has been a gradual decrease in the number of offences for 
which the penalty is death. In the time of George III there were at 
least 220 capital offences. 5 ' The agitation for reform was assisted by 
the bankers who realized that the sentence for forgery made it too 
difficult to secure a conviction. 52 Today a growing minority urge 

4 * Interesting work has been done concerning the records of ‘identical twins’: 
Lange, Crime as Destiny, tr. Charlotte Haldane. 

49 Criminal Justice Act, 1948. 11 & 12 Geo. 6, c. 58, §§ 2, 54. 

See Report of the Departmental Committee on Corporal Punishment 19^8 
Cmd. 5684, reviewed 2 Mod. L. R. (1938) 54. 

11 Radzinowicz, History of English Criminal Law, 3-5. 


Ibid. 592. 
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that capital punishment should be entirely abolished, although the 
majority support it as the appropriate penalty for murder and trea¬ 
son. 53 It is now realized that, if public opinion regards the punish¬ 
ment as out of all proportion to the nature of the offence, the law 
defeats its own object, since even the courts may encourage evasion 
of the law. There is no need to recall the pious perjury of juries— 
thus Joseph Court was indicted for stealing goods valued at £300 
and the jury found him guilty of larceny of goods to the value of 39 
shillings in order that the conviction should not carry with it the 
penalty of death. 54 The frequent spectacle of executions brutalizes a 
community, and pick-pockets plied their trade under the shadow of 
the gallows during an execution which was intended to be a dread 
warning to malefactors. 

Imprisjnment of the offender undoubtedly has a deterrent effect 
on others, but it is impossible to be satisfied with the actual results 
on the criminal himself. 55 The percentage of persistent offenders is 
a sad commentary on the effectiveness of a prison sentence. In the 
U.S.A. the Wickersham Commission writes that it would not be sur¬ 
prised to learn that 60 per cent, of the persons received in prison 
are recidivists. 56 Although a large proportion of ‘first-timers’ are not 
convicted again, ‘the probability of relapse increases with the num¬ 
ber of previous sentences, and a substantial part of the prison popula¬ 
tion consists of a “stage army” of individuals who pass through the 
prison again and again’. 57 

There is, however, a welcome recognition of the need to indivi- 


53 The House of Lords in 1938 carried a motion that it would welcome legislation 
abolishing the death penalty for an experimental period of five years, but after 
much discussion, the Criminal Justice Act, 1948, did not abolish it. 

34 Fowell Buxton, cited Hall, Theft, Law and Society, 97. 

35 ‘Of all methods of penalizing culprits, the one most usual in our days, imprison¬ 
ment, appears to be the most unsatisfactory. There is nothing to recommend it but 
the ease of its application to large numbers of delinquents’—Vinogradoff, Historical 
Jurisprudence, i. 59. 

30 The U.S. Census Bureau gives the figures of recidivism as 44 4 per cent, for 
1926 and 42-8 for 1927. Gault, Criminology, 308. The Report of the Persistent 
Offenders Committee, 1932, Cmd. 4090, states that in 1930, of the 39,000 sentences 
of imprisonment, 28,000 were imposed on persons who had previously been found 
guilty of offences: cited Fox, The Modern English Prison , 167. At 206, however. 
Fox points out that to get a true picture it is necessary to separate out the convic¬ 
tions for drunkenness which enormously raise the total of recidivists. Ignoring 
drunkards, in 1931 51 per cent, of the men and 47 per cent, of the women were 
known to have been in prison before. An analysis given in Home Office Criminal 
Statistics, 1938, Cmd. 6167, p. xx, suggests that the great majority of persons con¬ 
victed in 1932 did not offend again in the period 1932-7. 

37 1932, Cmd. 4090. For a comparative survey see Timasheff, 30 Jnl. of Crim. 
Law and Crimin. (1939) 455 : G. K. Brown, 23 Can. B. R. (1945) 630. 



300 CRIMINAL LAW §79 

dualize the penalty—not to let the punishment fit the crime, but 
the particular criminal. Although the staple sanctions are still fine, 
imprisonment, and death, much research is being carried out and 
English penal policy over the last few years has been very ‘bold, 
consistent and experimental’. 58 There is decreasing faith in the effi¬ 
cacy of imprisonment as a satisfactory method for all cases. Out of 
100 punishments, the year 1900 shows 49 of incarceration, but by 
1936 the figure had dropped to 18; in 1900 there were 17 cases of 
conditional releases, whereas in 1936 this method was used in 55 
cases" Whipping fell from 7 to 0 2 per cent., 59 and by 1948 it had been 
abolished save for prison offences. If we calculate on the basis of 
prisoners convicted instead of punishments, we find that only 3 per 
cent, of the aggregate number of offenders were incarcerated: if we 
confine ourselves to those over 17 years of age who were found 
guilty of an indictable offence, 31 per cent, were sentenced to im¬ 
prisonment. 60 This does not necessarily mean that the criminal law 
is losing its power to repress crime, for newer methods may be more 
effective than the old. One thing that has reduced the incidence of 
imprisonment is that it is generally recognized that the short prison 
sentence has many disadvantages and few counterbalancing benefits. 
The stigma of prison life causes loss of self-respect, the influence of 
other prisoners may corrupt what good there is. and the period is not 
long enough for the prison authorities to follow any constructive 
policy aimed at reform. 61 It is true that classification of prisoners 
attempts to avoid the worst results of moral pollution, but even the 
extensive schemes of modern prison administration cannot secure 
complete success. In 1948 this was recognized by extending the 
power to fine even to cases of felony. 62 

Yet, until more data are available, the imposition of sentences can 
depend only on the ‘merest empiricism’. 61 The common law reliance 
on judge and jury has secured an impartial tribunal for the deter- 


11 Radzinowicz, 3 Mod. L. R. (1939) 127; Penal Reform in England (ed. Radzi- 
nowicz and Turner). 

M Radzinowicz, 55 L.Q.R. (1939) 273. 

iC Criminal Statistics, Cmd. 5690. For 1946 see Cmd. 7428. The apparent differ¬ 
ence between the figures based on punishments and those based on prisoners con¬ 
victed is explained by the fact that in many cases a conviction may be recorded 
without any punishment being inflicted. 

#1 ‘The grim and costly cycle of law enforcement provides temporary alleviation 
without effecting a cure’: Victorian Report on Penal Establishments, 5129/49. 

Criminal Justice Act, 1948, § 13 : the power is in lieu of, or in addition to, any 
other punishment laid down. 

15 Gillespie, 7 Medico-Legal and Crim. R. (1939) 155. 
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mination of the guilt of the prisoners, but it does not necessarily 
follow that this method should be used for the decision of the separ¬ 
ate question of the type of treatment which should be applied to the 
prisoner. Glueck suggests that the trial judge should be aided in his 
deliberations on sentence by a board consisting of a psychiatrist or 
psychologist and a sociologist or educational expert who would con¬ 
sider not only the individual needs of the prisoner but also the general 
interests of society. 64 

Discharge is a method that is increasingly used. In England the 
court has power to discharge without penalty, if after considering all 
the circumstances it is felt to be expedient to do so. As an alternative, 
the court may discharge the defendant conditionally subject to his 
committing no offence for the next twelve months. If the prisoner 
commits ro further offence during the set period he escapes punish¬ 
ment; but if he commits another crime, he also renders himself liable 
to a sanction for the first. In addition to being ‘bound over’, the 
prisoner may be placed under the care of a probation officer for 
three years. If the officer is skilled and energetic, and possesses the 
necessary understanding of human nature, he may be able to exer¬ 
cise a decisive influence by finding the prisoner a post and giving 
him warning of unfortunate associations before they are a cause of 
relapse. 65 There is power to fine for breach of a probation order in 
addition to the sanction of being sentenced for the original offence. 

Parole is conditional release from prison. In some states in America 
when a prisoner is approaching the end of the minimum sentence 
imposed, the prisoner automatically comes before a Board of Parole 
which has the power to release him under certain conditions. The 
prisoner, if released, is placed under the control of a parole officer 
whose function it is to afford such help as may be necessary or pos¬ 
sible. In some cases the system has worked well, the main criticism 
being that too often parole boards are amenable to political pressure. 

Corrective training and preventive detention are devised to afford 
protection to society from habitual offenders and to assure longer 
periods for reformative treatment. If a person not less than twenty- 

84 Crime and Justice, 225-6. For examples of discrepancies in sentences in the 
U.S.A., see McGuire and Holtzoff, 20 Boston Univ. L. R. (1940) 423: for violation 
of the liquor laws during 1935 the average sentence of imprisonment imposed by 
one judge was 815 days, the average sentence imposed by another was 40 days. 
Mannheim, The Dilemma of Penal Reform , ch. vi. 

44 Dr. East points out that of 2,311 people placed on probation, 70 per cent, had 
not committed an indictable offence within 3 years: 8 Medico-Legal and Crim R 
(1940) 196. 
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one years of age is convicted on indictment of an offence punishable 
with imprisonment for a term of two years or more and has been 
convicted since the age of seventeen on two previous occasions of 
offences punishable with such a sentence, the court may pass a sen¬ 
tence of corrective training. If the offender is over thirty and it is a 
fourth offence, 66 then the sentence may be preventive detention from 
five to fourteen years. 67 

Clinics may be necessary for the treatment of those who are guilty 
of certain sexual offences, e.g. in cases of indecent exposure im¬ 
prisonment is rarely successful. Illinois has made it compulsory 
to refer all psychopathic criminal sexual offenders to a board of 
psychiatrists for examination and report, 66 and there is a growing 
use of the psychiatrist in progressive countries. 60 By the Criminal 
Justice Act, 1948, the court, in making a probation order, may 
require that the defendant shall submit for a period not exceeding 
twelve months to treatment by a duly qualified medical practitioner 
with a view to the improvement of the offender’s mental condition. 70 
The order may compel treatment as a resident patient. A court of 
summary jurisdiction may remand a convicted person in order to 
enable a medical report to be given on his mental condition. 71 In 
the hope of increasing the chance of successful treatment, criminal 
lunatic asylums are now to be called Broadmoor institutions and 
a criminal lunatic is to be termed a Broadmoor patient. 72 These 
changes may seem to some a mere matter of terminology but it is 
an important symptom of the revolutionary change that has taken 
place in the attitude of society towards the problem of the preven¬ 
tion of crime. 

Juveniles. It is perhaps in the treatment of juvenile delinquents 
that the greatest strides have been made in the twentieth century. 
The importance of the problem is shown by the fact that in 1946 
nearly half of those found guilty of indictable offences were under 
twenty-one years of age. 71 The institution of juvenile courts heralds 
a new approach. 74 In America these courts frequently have psychia- 

“ The offences specified are those that create liability to imprisonment for two 
years or more. 

67 Criminal Justice Act, 1948, § 21. 

8! ' 39 Col. L. R. (1939) 534. 

" Carroll, 8 Medico-Legal and Crim. R. (1940) 182 ; L. S. Selling, 30 Minn I R 
(1946) 416. 

70 § 4. 71 § 26. « § 62. 

7S 1948, Cmd. 7428—one third were under seventeen. 

74 Page, Crime and the Community , 225 et seq. Home Office Criminal Statistics, 
1948, Cmd. 7428, shows that if we take the number of persons of any age m the 
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trists attached to them, in order to deal with cases where the real 
cause of crime seems to be some maladjustment to society. If the 
juvenile delinquent can be examined at an early age, there is more 
chance of employing effective methods. Thus home influence, a 
nagging mother, the desire of the physically inferior to ‘show off’, 
favouritism shown by the parents to another child, lack of means of 
self-expression—any of these may be causes predisposing to crime. Tt 
is not suggested that all cases of juvenile delinquency are easily solved 
—the psychiatrist would be the first to admit that in many cases there 
is little prospect of success. But the results in more favourable cases 
justify the attempt to prevent youth from embarking on a life of 
crime. 75 

If we are to avoid sending juveniles to prison, other institutions 
must be created. As early as 1908 Borstal institutions were set up 
for those between the ages of 16 and 21 years, the object being to 
give menial, moral, physical, and industrial training of a strenuous 
kind. 76 The emphasis is put, not on repression, but on building up 
self-respect and self-reliance; as in other cases, what is really con¬ 
clusive is not the system but the personality of those who control it. 
In 1929, 71 per cent, of the lads whose first experience of institutional 
treatment was that of Borstal showed the success of the system; but 
of those who had already endured a prison sentence before entering 
Borstal only 55 per cent, were made into satisfactory citizens. 77 
These figures show the danger of prison for the young offender, and 
a satisfactory measure of success for the Borstal method where it 
can operate on youths who are not already embittered by a prison 
sentence. Yet in 1946 nearly 3,0d0 persons under twenty-one were 
sentenced to imprisonment. 

The Criminal Justice Act, 1948, pays particular attention to the 
punishment of juveniles. Sentence of death shall not be pronounced 
or recorded, if the prisoner was at the time of the offence under the 
age of eighteen years. 78 A court of summary jurisdiction cannot 
sentence to imprisonment a person under seventeen years, and a 

community, there is a greater proportion of male offenders in the age group of 16 
than in any other age group. For females the dangerous ages are 17—20. 

75 This is clearly recognized by the courts. Thus only 19 per cent, of males con¬ 
victed under the age of 21 of indictable offences were sentenced to imprisonment: 
of those over 21 the percentage is 70: 1948, Cmd. 7428. These figures are for courts 
higher than magistrates’ courts. 

Tft Young Offenders Committee , 1927, Cmd. 2831, 95 cited Fox, The Modern 
English Prison , 181: see also Barman, The English Borstal System. 

” Cited Fox, op. cit. 194 ; Page, Crime and the Community , 235. 

78 § 16. 
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court of assize ana quarter sessions can imprison only those over 
fifteen. 79 This is subject to the overriding principle that no court 
shall sentence to imprisonment any person under twenty-one years 
unless it is of opinion that no other method of punishment is appro¬ 
priate. Power is given to issue an Order in Council prohibiting courts 
of summary jurisdiction from imprisoning any person under twenty- 
one years of age. Where a person under twenty-one years is re¬ 
manded or committed for trial, if under fourteen he shall be sent 
not to prison but to a remand home: if over fourteen and under 
seventeen, he shall be sent to a remand home unless the court certi¬ 
fies that he is of too unruly a disposition: if over seventeen he shall 
be sent to a remand centre if one is available. 80 All these measures 
show a laudable desire to save the juvenile from the contamination 
of imprisonment. As alternatives to prisons, detention centres are 
created for those between fourteen and twenty-one, 81 the maximum 
period being three months. A milder penalty is to order the offender 
to be present at an ‘attendance centre’. The hours of attendance are 
to be arranged so as not to interfere with school or working hours. 
It is a method by which the leisure of the offender is used for refor¬ 
mative treatment. 82 

The most satisfactory way to deal with the problem of crime is to 
take such preventive measures as are possible. One of the greatest 
achievements of the medical profession has been the preventive 
measures which have so greatly reduced the incidence of plagues 
which once were allowed periodically to ravage the community. An 
increase in the social services and a raising of the standard of life 
will heip to prevent the ravages of those crimes the cause of which is 
economic. The making of life more interesting will do something to 
remove the motives of those who seek in crime satisfaction for that 
love of adventure which a ‘respectable’ life fails to give. The treat¬ 
ment by psychiatrists of those schoolchildren with an unsatisfactory 
adjustment to society may reduce the number of potential criminals. 
Preventive measures are expensive, but so is the cost of crime to the 
community. It has been estimated that crime detection requires an 
outlay for Britain of £24,000,000 a year. 83 But though these methods 
may help, we cannot hope to destroy crime any more than we hope 
to destroy disease. A weak character will fall in moments of great 

7# § 17. *° §27. •» § 18. « § 19. 

'* Rhodes, The Criminals we Deserve. In Canada it has been estimated that 188 
recidivists cost the State four and a half million dollars: S K Jaffarv 27 Can 
B. R. (1949) 1021. J ’ 
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stress or temptation, and the most that can be done is to treat such 
cases in an enlightened and scientific manner, as a doctor does the 
sick. But the fundamental difference is that sickness is its own deter¬ 
rent, whereas the law must not only ‘cure’ a criminal, but also deter 
others from pursuing a course which will result in ill-gotten profit. 

§ 80. Analysis of Criminal Liability 

The general maxim to which lip-service is paid is actus nun fat:it 
reum nisi mens sit rea. On this basis the law requires both a wrong¬ 
ful act and a guilty mind. Few systems apply the maxim m a sense 
which would require ethical guilt. Thus ignorance of the law is, in 
general, no defence, 8 ' and the highest motive is not a justification 
for an infraction of the law. 

German criminal law is much more developed than English law 
on its theoretical side and distinguishes various forms of mens rea. 65 
First there is a fundamental distinction between Vorsatz (dolus) and 
Fafirldssigkeit (culpa). Mens rea requires both a will directed to a 
certain end and knowledge as to the consequences that will follow 
from a particular act . 86 Concrete examples will make the German 
approach clearer. A wishes to shoot B and sees him so far away that 
he thinks it is almost impossible to hit him. Nevertheless A attempts 
the shot and kills B. A is guilty of the gravest form of mens rea (so 
long as he realized that there was any possibility of causing death), 
for he deliberately intended the result and he desired it for itself . 87 
If the prisoner reluctantly intends to kill his friend in order to marry 
the friend’s wife and adopts means which he knows must bring 
about death, this may be described as dolus directus. Here know¬ 
ledge of consequences is stronger than in the first instance, but the 
element of will is weaker since the death is not desired for itself. To 
English law, this distinction seems rather unnecessary. In the latter 
case the prisoner desires to bring about the death—why should the 
law worry as to the motives which led a wrongdoer to achieve this 
particular act? Few commit a crime for its own sake, but for other 

Most systems of law adopt this doctrine. An exception is the Ethiopian Penal 
Code issued in 1941. Penalties are remitted to some extent in favour of the weak 
and forgetful who are unable to keep on remembering the law, the poor man who is 
unable to know the law, and the foreigner who has never heard of it: even the 
countryman (who does not know the Amharic language) is not forgotten: 8 J. of 
Crim. L. (1944) 318. Cf. the Roman law doctrine of persons permissum est ius 
ignorare. 

13 Mannheim, 17 J. Comp. Leg. (1935) 82, 236 to whose treatment the following 
paragraph is indebted. 

## Supra, § 66. 17 Absicht. 
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ends, and although the reason for which a crime is committed may 
be important in the case of treatment, nevertheless, so far as lia¬ 
bility is concerned, is it necessary to distinguish between those who 
knowingly commit a breach of the criminal law? 88 A third degree 
of mens rea in German law is sometimes called dolus eventualis. 
For example, A has carnal knowledge of a girl not yet 16 years of 
age: he is ignorant of her age, but is not willing to allow the possi¬ 
bility that she is under 16 deter him. On the other hand, if A wrongly 
came to the conclusion that she was 16, and so thought he was within 
the law, the Germans would term this conscious negligence—that 
is, th^ actor recognized the possibility that the act was wrongful, 
but committed it only because he thought it was lawful. It would 
be unconscious negligence if the actor did not realize at all that his 
act was wrongful. It is naturally rather difficult to draw a clear line 
between dolus eventualis and conscious negligence, for in both the 
prisoner is in a state of doubt. It is hard to say after the event 
whether he was willing to run the risk of his belief being unfounded. 
In English law, if the prisoner believed that.the girl was over 16, 
that would be regarded as a mistake of fact; but the precise effect 
of this particular error upon the existence of mens rea has caused 
great dispute. 89 

One of the theoretical difficulties of German law is that the doc¬ 
trine of mens rea is based on will, and yet negligence is treated as a 
form of mens rea. In criminal matters a subjective theory of negli¬ 
gence is, on the whole, adopted. There is normally, however, a lighter 
punishment if the mens rea consists of negligence alone, and for some 
crimes the graver forms of mens rea are essential. 

In English law the test is rather more external. Firstly, the exact 
degree of subjective guilt required varies in the different offences and 
it would perhaps be more exact to talk of mentes reae than of mens 
rea.' U} Secondly, in some crimes the test of mens rea is objective and 
not subjective. Thirdly, there is an increasing number of crimes 
where mens rea is not required. To illustrate the first point, in bigamy 
it is a defence that the prisoner honestly thought her husband was 
dead, " whereas in a charge of abducting a girl under the age of 16, 

k * This, at any rate, is the practical approach of the common lawyer; but Ger¬ 
man wt iters regard the English theory of mens rea as very undeveloped. 

Cf. R. v Prince (1875), L.R. 2 CC.R. 154: this was a case of abduction and 
not of carnal knowledge. 

"" Stephen, H.C.L. li. 95. But see Turner, 6 Camb. L. J. (1936) 31 at 38 

” R. v. Tulsan (1889), 23 Q.B.D. 168. 
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an honest and reasonable belief that the girl was over 16 is no 
defence. 92 Lord Esher (then Brett J.), dissenting, thought that mens 
rea required an intent to commit a criminal offence, but the majority 
decision was that in this particular case such an intent was unneces¬ 
sary. Some judges considered that an intent to commit a tort was 
sufficient, others that it was sufficient if the prisoner intended to com¬ 
mit a moral wrong even though he believed that he was not breaking 
the law. 

Now let us discuss the second point—the use of an objective test. 
A court can judge the state of a man’s mind only by making infer¬ 
ences from his conduct. We have already analysed intent into fore¬ 
sight of consequences and a desire to bring them about. Holdsworth 
writes: ‘we must adopt an external standard in adjudicating upon the 
weight of evidence adduced to prove or disprove mens rea. That, of 
course, does not mean that the law bases criminal liability upon non- 
compliance with an external standard. So to argue is to confuse the 
evidence for a proposition with the proposition proved by that evi¬ 
dence. 93 Moreover, even if the circumstances are not such as to prove 
intent, a confession may make the prisoner liable—in this case the 
law does consider subjective factors. 94 In most crimes there is not 
any great difficulty. Larceny requires an intent permanently to 
deprive the owner of the chattel, and whatever may be the reason¬ 
able inference from the prisoner’s conduct, if he can prove that he 
only wished to borrow the chattel, the offence is not committed. 
Rape or burglary cannot be accidentally or negligently committed 
—the very definition requires a subjective intent. 95 In R . v. Steane , 96 
Lord Goddard emphasized that, where a particular intent is a neces¬ 
sary ingredient of an offence, the intent may be proved by the Crown 
by an external standard: but this may be rebutted by the prisoner by 
evidence of his real intent. Since the onus of proof is on the Crown, 
the jury must acquit if they are in doubt. In murder and manslaugh¬ 
ter, however, the problem is more complicated. Thus in murder it is 
not necessary that the prisoner should actually desire that death 
should be a result of his act: if he foresees death as a likely conse- 

92 R. v. Prince (1875), L.R. 2 C.C.R. 154. 

95 History of English Law , iii. 374. 

94 J. Hall, General Principles of Criminal Law , 220-1. 

95 Turner, 6 Camb. L. J. (1936) at 39: ‘No one could reasonably contend that a 
man, in a fit of inadvertence, could make himself guilty of the following crimes . . . 
arson, burglary, larceny, rape, robbery, perjury, breaking prison, conspiracy; or of 
incitement or attempt.’ 

96 [1947] 1 All E. R. 813. 
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quence of his act he is liable. But the law goes farther than holding 
a man guilty for mere foresight without desire, for it may ask what 
would a reasonable man have foreseen had he been in the position 
of the prisoner? Once this Criterion is applied, we may go far from 
a purely subjective test. ‘Unlawful homicide with malice afore¬ 
thought’ may seem to define subjective requirements, but the ‘arbi¬ 
trary symbol’ 1 ' 7 of malice may be satisfied by proof that the prisoner 
intended only to hurt, but by means intrinsically likely to kill, 98 or 
even intended to do an act intrinsically likely to kill although with 
no purpose of inflicting any hurt at all. Turner considers that, with 
two exceptions, 99 in murder the jury must be satisfied that the 
prisoner foresaw that his conduct might cause the death of some 
person, 100 but many of the cases seem to be in conflict with this. It 
is true that in Woolmington v. Director of Public Prosecutions , 101 
the Lord Chancellor said that throughout the web of the English 
criminal law one golden thread is always to be seen—that the Crown 
must prove the prisoner’s guilt which includes ‘malice’. But the 
defence in this case was that the gun went off by accident and the 
court merely decided that it was not enough for the Crown to prove 
the killing and then leave to the prisoner the onus of proving as a 
defence the events that led to the firing of the gun. ‘Malice may be 
implied where death occurs as the result of a voluntary act of the 
accused which is intentional and unprovoked’—this quotation is 
from the judgment which is sometimes supposed to reject the objec¬ 
tive test. The real issue was whether there was a voluntary act—not 
what malice should the law assume where an act is intentionally 
done. But the case is important as being another defence of the 
prisoner against a presumption that the act was voluntary. The 
present position seems to be that if A does a voluntary act which is 
intrinsically likely to kill, it matters not whether he foresaw the possi¬ 
bility of serious injury. The law requires a man to know at his peril 
the teachings of common experience, and he is deemed to foresee that 
which a reasonable man would foresee. 

® 7 Kenny, Criminal Law (15th ed.), 153. If A, intending to kill, aims a pistol at 
B but kills C, he is in English law guilty of murder of C. In German law the killing 
of C is only regarded as a killing due to negligence—one that lacks the graver 
forms of mens rea. This illustrates the differences in approach between the two 
systems. 

Cf. R v. Halloway (1628), Cro. Car. 131. 

®* Death caused in resisting arrest by an officer of justice and death caused ii 
the commission of a felony involving violence. 

100 6 Camb. L. J. (1936) 53. 

101 [1935] A.C. 462. 
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English law does not distinguish between different degrees of 
murder, but certain American states have set a neat problem for the 
courts in their definition of the degrees of homicide. It is homicide 
in the first degree if the prisoner acted from a deliberate or premedi¬ 
tated design, in the second degree if there was a design to kill, but 
without deliberation or premeditation. How long does premeditation 
take? Is it enough to deliberate as one pulls the trigger? Some courts 
have answered in the affirmative in spite of the apparent desire of the 
statute to distinguish between planned killings and hasty acts. 1 '" 

The exact degree of mens rea required for manslaughter has also 
been a subject for dispute. It is recognized that for manslaughter it 
is sufficient to prove criminal negligence without intent. 103 In tort, 
the test is the conduct of a reasonable man, but criminal liability 
requires some greater degree of negligence which is difficult to define 
precisely. Turner suggests that the prosecution must prove (in addi¬ 
tion to the actus reus) that the prisoner was ‘indifferent or reckless as 
to the obvious risk of bodily harm to which his conduct was exposing 
someone’. 104 Elsewhere he states that it must be shown that the 
prisoner foresaw that his conduct might cause physical harm to 
someone. 1 The confusion in the cases has arisen from a defect in 
analysis. Theoretically, recklessness is no more a degree of negli¬ 
gence than is intent. The analysis of recklessness should emphasize 
awareness of increasing the danger as contrasted with negligence 
which stresses mere inadvertence. To treat recklessness merely as 
gross negligence inevitably leads to theoretical difficulties. 106 Holmes, 
however, concludes that the law adopts a purely external test and 
finds one difference between murder and manslaughter to be the 
degree of danger shown by experience to attach to the act in the 
given state of facts. 107 ‘In such cases the mens rea, or actual wicked¬ 
ness of the party, is wholly unnecessary and all reference to the state 
of his consciousness is misleading if it means anything more than 
that the circumstances in connection with which the tendency of his 
act ;s judged are the circumstances known to him.’ 108 And the law 

102 Knudson, 24 Washington Univ. L. Q. (1939) 305. 

103 In ‘voluntary manslaughter’—killing which is not murder only because there 
is provocation—the test is objective in the sense that the provocation must be such 
as would have deprived a reasonable man of self-control, but subjective in the 
sense that, if the prisoner is of superior character and did not lose his self-control, 
it is no defence that the reasonable man would have done so: Hall, General Prin¬ 
ciples of Criminal Law, 185. 

144 5 Camb. L. J. (1933) 70-1. 

,#5 6 Camb. L. J. (1936) 50. 108 Hall, op. cit. 232. 

107 The Common Law , 50. 108 Op. cit. 75. 
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may even assume that a man knows the facts which a reasonable 
man in his position should know. But Holmes’s theory cannot to¬ 
day be accepted with complete confidence. 

The old rule that death, caused accidentally in the commission of 
a felony, is murder was indefensible. But juries show a well-rooted 
dislike of such constructive murders, and in this particular instance 
the law itself has been modified. 109 A juryman still hesitates to con¬ 
vict a motorist of manslaughter, even in the most flagrant cases, 
because he unconsciously feels there is no broad gulf between him¬ 
self and the motorist in the dock. There is thus a conflict between 
the theory of the law and its application by juries, which causes 
much confusion. Instead of reforming the law, the typical English 
solution was to create new offences with which motorists might be 
charged, but from the theoretical angle of the definition of mens rea , 
these have only added to the difficulties. 110 Neither in the case of 
murder nor of manslaughter can the present English theory of mens 
rea be regarded as satisfactory. It is generally argued that strict rules 
will protect society, but if these rules are not honestly applied by 
juries, then there is a divorce between the theory and practice of the 
law which is full of danger. 

The defence of mistake is objectively treated, as it must be proved 
that the mistake was a reasonable one. 111 A purely subjective theory 
would recognize necessity as a defence, but this plea is rigidly 
limited. 1 

The third point was that there is an increasing number of crimes 
which are defined without reference to subjective guilt—indeed 
some writers speak of the ‘eclipse of mens red 113 The growing ten¬ 
dency to use the sanctions of the criminal law as a means of social 
regulation has led to the creation of many new offences, the penalty 
for the breach of which is slight and involves no moral stigma. To 

109 Kenny. Criminal Law , ch. ix. The modern rule is limited to such felonious 
acts as involve violence to an unwilling victim : A. L. Turner, 1 Annual L R (W A) 
(1949) 295. 

"" Various standards may be applied to the conduct of a motorist: ( a ) Civil 
negligence—the failure to use the care which would be used by a reasonable man. 
( b ) The criminal offence of driving without due care and attention. How far does 
this differ (if at all) from the civil standard of lack of reasonable care? (c) The 
criminal offence of driving dangerously or recklessly, (d) Manslaughter (criminal 
negligence). Surely if the prisoner causes death by driving recklessly, he has sufficient 
mens rea for manslaughter? Dean, 53 L.Q.R. (1937) 380; Turner, 5 Camb. L. J. 
(1933) 61; R. v Stringer , 49 T.L.R (1933) 190; Andrews v. Director of Public 
Prosecutions, [1937J A.C. 576 

1,1 Hall, op. cit. 333 " 2 Ibid., ch xii. 

,IJ eg. Stallybrass, 52 L.Q.R. (1936) 60. Cf. also Sayre, 33 Col. L. R. (1933) 55 
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secure effective enforcement, the Crown need prove only the wrong¬ 
ful act, and the disadvantage of inflicting a fine on a morally innocent 
defendant is more than counterbalanced by the social gain in secur¬ 
ing the observance of certain minimum requirements. In England 
over half of those convicted of offences are guilty of breaches of 
traffic laws . 114 But, while we may agree with this approach, it would 
be unfortunate if the increasing number of such regulatory measures 
should prejudice the case where the more serious crimes are con¬ 
cerned . 115 Some suggest that to impose a heavy penalty and (he 
stigma of conviction on a person whose conduct has been reasonable 
brings the law itself into disrepute. But this approach can be exag¬ 
gerated: the attitude towards rape is hardly likely to be affected by 
prosecutions under the Pure Foods Act. This problem has arisen 
mainly with regard to the interpretation of statutory offences where 
there is no specific reference to mens rea. R. v. Tolson 116 represented 
a liberal approach, but in recent cases there is an increasing tendency 
to say that, at least where modern statutes are concerned, omission of 
any reference to mens rea must be presumed to be intentional. Some 
modern English cases take a very strict view , 117 but the High Court 
of Australia approves a wider interpretation, Dixon J. considering 
that the absence of a specific reference to mens rea does no more than 
change the onus of proof: instead of the Crown having to prove mens 
rea , it is assumed unless the prisoner can prove his innocence . 118 

§ 81 . Nulla poena sine lege 

This maxim really involves fdur different notions: that the cate¬ 
gories of the criminal law should be determined by general rules; 
that a person should not be punished unless his act is a breach of 
these rules; that penal statutes should be strictly construed; that 
penal laws should not have a retrospective operation . 119 It is based 

114 In 1936, 60 per cent, were found guilty of traffic offences: ten years later the 
petrol shortage reduced the percentage to 50. 

1,5 Sayre in Harvard Legal Essays, 408. 

116 (1889)23 Q.B.D. 168. 

117 e.g. Chajutin v. Whitehead , [1938] 1 K.B. 506. 

n8 Maher v. Musson (1934), 52 C.L.R. 100 at 105 : see also Thomas v. R. (1937), 59 
C.L.R. 279, where the High Court refuse to follow R. v. Wheat, [1921] 2 K.B. 119. 
Cf. R. v. Dolman, [1949] 1 All E.R. 813. 

1)9 Hall, op. cit., ch. ii, M. Ancel in Annales de I’Institut de Droit compare (1936), 
ii. 245. The principle is recognized, e.g. by the French, Belgian, Jugoslav, Portu¬ 
guese, Italian, Swiss, Chinese, Chilian, Polish, Colombian, and Uruguayan codes. 
Nazi Germany was an exception (law of 28 June 1935). S. Glaser, 24 J. Comp. Leg. 
(1942) 29. 



312 CRIMINAL LAW § 81 

on the elementary notion of justice that the criminal law should be 
as fixed and as certain as possible in order that men may know in 
advance what conduct is criminal. It is felt to be unfair to punish a 
man for conduct which was not criminal at the time when the act 
was done—what is demanded is a rule of law as opposed to the 
caprice of an official. 

English law has not specifically adopted the principle. Thus new 
crimes may be created by statutes with retrospective operation. 
Theoretically, a statute could delegate to officials the power to 
declare certain acts criminal. Some crimes are defined so broadly 
that it is not always possible to say in advance how the law will be 
applied, e.g. criminal conspiracy or offence to the public mischief. 
But the principle is accepted as a desirable one by most English 
writers, as can be seen from the criticism of the rather wide formula¬ 
tion in R. v. Manley 120 of the crime known as an offence to the public 
mischief. 12 ' 

The doctrine of nulla poena sine lege is regarded in many countries 
as a vital protection of the subject. Russia, however, rejected the doc¬ 
trine as a bourgeois relic and the law of 28 June 1935 abrogated it in 
Germany. 122 The theory of the totalitarian state is that the judge is 
charged with the duty of protecting the new regime—liberal or demo¬ 
cratic scruples as to the rights of the prisoner should not be allowed 
to hinder the effective execution of state policy. In other words, nulla 
poena sine lege is rewritten so as to read nullum crimen sine poena. 
The old Japanese criminal code stated that only the magistrates 
should be allowed to pursue it—this takes away the effective protec¬ 
tion of the maxim as it makes the law inaccessible. 123 

At first, in Russia, great use was made of analogy to fill the gaps in 
the criminal law which became, from the point of view of the subject, 
dangerously elastic, but as the Soviet moved farther from the Revolu¬ 
tion the advantages of certainty and predictability in the criminal law 
were recognized. 

The doctrine of nulla poena would at first sight seem to require 

120 [1933J 1 K B. 529. 

121 Cf. Stallybrass, 49 L.Q R. (1933) 183. On the other hand, Holdsworth, 37 L Q.R 
(1921) 467, supports the doctrine of elasticity, as the criminal law should have a power 
of development. Cf. Fvatt J. in R. v. Weaver (1931), 45 C.L.R. 321. 

122 Any person who commits an act which the law declares to be punishable or 
which is deserving of penalty according to the fundamental conceptions of a penal 
law and sound popular feeling shall be punished. If no penal section applies to the 
case in question, the act shall be punished under the law which applies most nearly 
to the act. 

123 L. C. Green, Current Legal Problems (1948), 188. 
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a very rigid criminal law and a severe pruning of the discretion 
allowed to the court in determining sentence. This would run counter 
to the theory that the act should be regarded merely as an index to 
the social danger of the prisoner, and that punishment should be 
determined by the progress of the prisoner rather than laid down in 
advance. But we cannot hope to achieve progress by limiting too 
rigidly the discretion which exists as to penalty. Nulla poena sine 
lege should be adopted strictly so far as we are concerned with the 
determination of the limits of criminal conduct—but power must be 
left to a skilled sentencing body to adjust the penalty to the individual 
offender, although it may be necessary to set maximum limits to 
possible sentences for each type of crime in order to prevent arbi¬ 
trariness. Here law must delicately compromise the liberty of the 
individual with the demands of society, remembering that it is in the 
individual’s own interest that he should be cured and that society 
demands a policy that will stamp out, as far as possible, breach of 
the criminal law. 
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BOOK VI 


PRIVATE LAW 

XVI 

THE CONCEPT OF LEGAL PERSONALITY 

§ 82. Introduction 

The orthodox approach is to divide private law into three parts: the 
law of persons, the law of obligations, and the law of property. There 
is, however, much debate as to what parts of the law should be 
treated within the law of persons, and it seems better to describe this 
division by the more specific heading, ‘the concept of legal person¬ 
ality'. 


§ 83. The Nature of Legal Personality 

It is a misfortune that the same word, personality , is used both in 
a legal and a philosophic sense. The term is apparently derived from 
per-sonare , and persona was used to describe the Greek actor's mask 
through which his voice must be sounded. 1 Gradually it came to 
describe those who could play a part in the legal drama, those who 
were recognized by the law as being capable of having legal rights 
and being bound by legal duties. 2 Had this been the only use of the 
term, much confusion might have been avoided, but when it was 
desired to translate the technical terms of Greek philosophy which 
were used to describe the individuality of a human being the same 
word persona was used. Hence personality may mean, either in a 
philosophic sense the rational substratum of a human being, or in a 
legal sense the capacity of being a Tight and duty bearing unit'. When 
the question of the personality of corporations is discussed, we shall 
see that even most learned writings are not altogether free from the 
confusion and ambiguity latent in the very word ‘personality’ itself. 
The concept of human personality is difficult to define and has 

1 The reference being to the custom of wearing masks in the Greek classical 
drama: Webb, God and Personality, 35, 44; Hallis, Corporate Personality , xix. 

* Duff, Personality in Roman Private Law, 19, points out that persona did not 
always bear this strict sense in the writing of Roman lawyers, and that we must not 
assume that such terms were always used in the modern technical sense in early 
times. 
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become a storm centre of intellectual controversy, and many of these 
problems have been transferred to the legal domain. 

Legal personality is an artificial creation of the law. Not all human 
beings necessarily possess legal personality; thus in early systems 
slaves were regarded as mere chattels and aliens were not permitted 
to sue in the courts. Many human beings may possess a restricted 
legal personality, such as infants and lunatics. Legal personally may 
be granted to entities other than individual human beings, e.g, a 
group of human beings, a fund, an idol. The first essential, therefore, 
to any clear understanding of the nature of legal personality is to 
distinguish it sharply from personality in the sense which means the 
rational individuality of a human being. 3 Twenty men may form a 
corporation which may sue and be sued in the corporate name. An 
idol 4 may be regarded as a legal persona in itself, or a particular fund 
may be incorporated. In these two cases it is clear that the idol and 
the fund cannot carry out the activities incidental to litigation or the 
signing of a contract, and, of necessity, the law is forced to set up 
certain human agents as representatives of the will of the idol and 
the fund. But the acts of such an agent (within limits set by the law) 
would be imputed to the legal persona of the idol, 5 and would not 
be juristic acts of the human agent. This is no mere academic dis¬ 
tinction, for it would be the legal persona of the idol that would be 
bound, not that of the agent. Legal personality is a particular device 
by which the law creates units to which it ascribes certain powers. 
To argue whether legal devices are artificial or real is a waste of time 
which we avoid when we are discussing the legal concepts of contract 
or tort. The law says that such an agreement will be a contract and 
that from that fact certain legal consequences follow. Similarly it 
says that certain things shall be units for the purposes of the law, and 
that these units shall possess the capacity of being parties to the 
claim-duty and power-liab : lity relationship. It would be absurd, 
but not impossible, for the law to award legal personality to trees, 

3 Kelsen, Annates de I’Institut de Droit compart (1936) ii, 26-7 ; N^krim, The Per¬ 
sonality Conception of the Legal Entity, 48-9. N6k£m would abolish the term ‘legal 
personality’ altogether and speak of the legal entity. He attempts to show that there 
are no essential characteristics of corporations as such and that no single criterion 
is in any sense typical of corporate existence (p. 110). 

4 See Pramatha Nath Mullick v. Pradyumna Kumar Mullick, 11925] L.R. 52 Ind. 
App. 245, discussed Duff, 3 Camb. L. J. (1927) 42. 

5 As it was put in the case cited supra : The will of the idol in regard to location 
must be respected.’ Normally this will would be interpreted by the guardian, but the 
law would interfere if the guardian did not act in the interests of the idol, i.e. pre¬ 
sumably after consulting the interests of the worshippers. 
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sticks, or stones. 6 Hence, from the juristic angle, the legal person¬ 
ality awarded to John Smith is of the same essential nature as that 
awarded to a corporation, an idol, or a fund. But the nature of these 
recipients of legal personality differs greatly: John Smith is a human 
being with certain physical and mental powers (a natural person), 
whereas the corporation is a group of human beings (an artificial 
person) and can act only through agents: the idol and the fund are 
entities with no life and no physical powers of decision or action, and 
their interests can be protected only by agents set up for that purpose. 
Naturally the law must take account of these differences by adapting 
the a'evice to the nature of the recipient, and by making special rules 
to meet awkward cases. But legal personality remains, in essence, 
merely a convenient juristic device by which the problem of organiz¬ 
ing rights and duties is carried out. 

§ 84. Natural Persons 

In ancient systems not all human beings were granted legal person¬ 
ality. The case of the slave is too well known to need stressing. 
A monk who enters a monastery is regarded in some systems as 
being ‘civilly dead’ and his property is distributed just as if death 
had in fact taken place. 7 In modern times it is normal to grant legal 
personality to all living within the territory of the State. 

Most systems lay down the rule that, in cases where legal person¬ 
ality is granted to human beings, personality begins at birth and ends 
with death. 

In the case of birth, most systems require complete extrusion from 
the mother’s body the child in the womb is not a legal personality 
and can have no rights. For some purposes, however, the maxim 
nasciturus pro iam nato habetur takes effect. In the civil law the fiction 
was invented that in all matters affecting its interests the unborn 
child in utero should be regarded as already born, but English law 
applies this fiction only for the purpose of enabling the child if it is 
born to take a benefit. 8 It is thought reasonable that a child who has 
lost his father should not be further penalized by losing any interest 
which he would have secured had he been alive at his father’s death. 

* Animals have been regarded as legal personalities in some systems. In Germany, 
during the Middle Ages, a cock was tried for contumacious crowing, and, in 1508 
in Provence, the caterpillars of Contes were condemned for ravaging the fields: 
Keeton, The Elementary Priniciples of Jurisprudence (2nd ed.), 149 

In New York, a person imprisoned for life is by statute regarded as civillv dead • 

16 Brooklyn L. R. (1949) 70. b civmy aeaa. 

* Elliott v. Joicey (Lord), [1935] A C. 209 at 238 et seq. 
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In English law it is still doubtful whether an infant born alive can 
recover for injuries inflicted before birth. 9 To prove in fact a causal 
link between the negligence and the particular injury may well be 
difficult, but, if this hurdle can be surmounted, there seems to be no 
conclusive reason why recovery should be denied. 10 The law relating 
to child killing is too intricate for survey in snort terms. 11 A child 
must be completely born alive before the rules for murder will protect 
it, for murder is the killing of a reasonable person in being. If, how¬ 
ever, the prisoner intentionally inflicts serious injury on a child in 
the womb, and the child is born alive and then dies from the injuries, 
this is murder. 12 But these rules, even when coupled with the prohibi¬ 
tion of abortion, left too many opportunities for child destruction. 13 
For example, if a child was killed during the process of birth it was 
not murder at common law, 11 since the whole body of the child must 
be extruded before it becomes a person. 

If birtn is necessary to create rights, so death, in general, ends 
rights. In English law to ‘libel the dead is not an offence known to 
our law: the dead have no rights and can suffer no wrongs’. 15 It is, 
however, a misdemeanour to publish defamatory words of a deceased 
person, if it be done with intent to bring scandal on his family and to 
provoke them to a breach of the peace. 16 The law must tread warily, 
for, as Lord Kincairney has cynically remarked, ‘about the half of 
history consists of what might be called defamation of the dead’. 17 
In Roman law an heir could sue for iniuria if an insult was offered 
to the body of the deceased at the funeral. But this was in some ways 
a direct insult to the heir himself. 18 French law grants a civil remedy 
to relatives, even when there is no specific intent to attack them, if 
they can prove either material or moral damages resulting from 

* Winfield, Text-Book of the Law of Tort (4th ed.), 95-6 and 4 Univ. of Toronto 
L. J. (1942) 278. Recovery was denied in the Irish case, Walker v. G.N. Rly. of 
Ireland (1890), 28 L.R. (Ir.) 69: and many American cases deny a remedy. See Smith 
v. Luckhardt (1939), 19 N E. (2d) 446, discussed 87 Univ. of Pa. L. R. (1939) 1016 ; 
contra Stemmer v. Kline (1940), 17 A. (2d) 58, 45 Dickinson L. R. (1941) 238 and 
Williams v. The Marion Rapid Transit Co. (1949), 87 N.E. (2d) 334. Recovery has 
been allowed in Canada : Leveille v. Montreal Tramways , [1933] 4 D.L.R. 337. 

Salmond, Torts (10th ed.), 346. 

Atkinson, 20 L.Q.R. (1904) 134; Seaborne Davies, 1 Mod. L. R. (1937) 203, 269. 

Davies, op. cit. 209. 13 Ibid. 218. 

■ But now see the Infant Life (Preservation) Act, 1929, 19 & 20 Geo. V, c. 34. 

15 Per Stephen J., R. v. Ensor (1887), 3 T.L.R. 366. For America see Rose v. 
Daily Mirror Inc. (1887), 20 N.Y.S. (2d) 315 : 40 Col. L. R. (1940) 1267. 

18 Hawkins P.C. i. 542: Walton, 9 J. Comp. Leg. (1927) 1. 

17 Broom v. Ritchie (1904), 6 Fraser 942, cited Walton, op. cit. 2. 

11 Cf. Paul, Dig. 47. 10. 27.—an action for iniuria lies if the statue of one’s father 
is stoned. 
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untrue statements concerning the dead. 19 The problem which every 
system must face is to protect serious studies in history while striking 
at the salacious gossip written only to pander to lower tastes. 

The effect of death on causes of action already subsisting in tort 
represents a very confused chapter of English law. The maxim actio 
personalis moritur cum persona has darkened counsel, and ‘like some 
other Latin maxims which have been invented or adopted by our 
law, we should have missed nothing if it had never found its way 
there'. 20 The common law rule was that if I commit a tort against 
you &nd either of us dies, the liability is extinguished. This doctrine 
was made tolerable only toy a series of exceptions, and it was largely 
swept away in England in 1934. 21 French law, in general, allows both 
the claim of the deceased and his liability to pass to his legal succes¬ 
sors, 22 but there are difficulties when the claim is based on injury to 
the person or to the reputation of the deceased. 

Another question is whether the infliction of death is a cause of 
action in tort. A master may sue for loss of the services of a domestic 
because Jones has, intentionally or negligently, so injured the servant 
that she cannot perform her work, but at common law 21 it was 
cheaper for Jones, instead of maiming, to kill, for in that case no 
action lay. 24 Thus loss resulting to third parties by the infliction of 
death is not a tort, nor is the infliction of death a tort against the 
person killed. The Fatal Accidents Act, 1846, provides a remedy 
for certain dependants in cases where the breadwinner has been 
killed. French law has no need of any specific statute, since the 
general principles of the code are wide enough to cover loss to A 
arising from the negligent killing of B by the defendant. 2 ' 1 The 
English rule that the infliction of death is not a tort to the person 
killed has been partially evaded by the grant of an action for loss 
of expectation of life which can be brought by the representative. 26 
In French law many writers support the view that there is a trans¬ 
missible action for instantaneous death, but this is still a matter of 
dispute. 27 

Kocourek suggests that if the infliction of death is regarded as a 

l ® See Walton, 9 J. Comp. Leg. (1927) 1, at 10-11. 

0 Winfield, Text-Book of the Law of Tort (4th ed.), 185. 

Jl Law Reform (Miscellaneous Provisions) Act, 1934, 24 & 25 Geo 5 c 41 

- Walton. 18 7. Comp. Leg. (1936) 51. 

Leaving aside the possibility of criminal liability. 

1 The rule in Baker v. Bolton (1808), 1 Camp. 493 

■' Walton, op. cit. 53. 

Jb Rose v. Ford, 11937] A.C. 826. 


~ 7 Walton, op. cit. 53. 
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tort to the person killed (as it is in some American states), then we 
can explain this only by postulating that the legal persona survives 
death, for, since the wrongful act is that of causing death , the act 
is not complete until the victim is no longer living and, if at that 
moment legal personality ceases, no wrong has been done to any 
persona. 2 * This is reminiscent of the famous argument in Hales's 
Case that a man who committed suicide did not commit a felony 
during his life, for the felony was completed only when death 
resulted, and then of course he no longer existed. 29 It may possibly 
be that in some systems a man’s estate is liable for defamatory matter 
in his will, although it was published only after he was no longer in 
being. 30 If a child may recover compensation for injuries negligently 
inflicted before birth, should we say that the legal persona precedes 
the physical birth? 31 If it is convenient to do so, there is no conclusive 
theoretical reason why the law should not adopt some such theory 
as Kocourek suggests. But it is the express theory of most systems 
that legal personality begins at birth and ends at death, however 
difficult it may be to reconcile this with some of the actual rules in 
force. 


§ 85. Status 

Status is a word which has no very precise connotation. Salmond 32 
gives four meanings: 

(a) legal condition of any kind, whether personal or proprietary; 

( b ) personal legal condition, excluding proprietary relations; 

(c) personal capacities and incapacities as opposed to other 
elements of personal status; 33 

(d) compulsory as opposed to conventional legal position. 
Austin 34 agrees that the term cannot be used with exactness, but 
thinks that when for ease of exposition it is useful to separate a 
complex of rights and duties, of capacities and incapacities which 

2 * Jural Relation, 296. 

29 Hales v. Petit, 1 Plowden 253. An American case allowed recovery for nervous 
shock against deceased’s estate when suicide was committed in a friend’s kitchen: 
R lake ley v. Shortal's Estate (Iowa, 1945), 20 N.W. (2d) 28: 32 Cornell L. Q. (1946) 
297. 

50 53 Scot. L. R . (1937) 145 ; contra 97 Univ. of Pa. L. R. (1948) 289. 

31 Kocourek, op. cit. 298. Legal personality could not be held to continue in¬ 
definitely after death without upsetting many rules of law, e.g. that the dead have 
no rights. Indeed, Kocourek’s theory would raise more difficulties than it solves. 

32 Jurisprudence (10th ed.), 259-60. 

33 ‘Status is in the main a matter of personal capacity’: per Scott L.J., Re Luck’s 

Settlement Trusts, (1940] Ch. 864 at 889. 11 Jurisprudence , ii. 687. 
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specifically affect a narrow class, it is convenient to designate that 
complex by the *erm status. 

Very many factors may lead to the creation of a status. Thus sex, 
minority, and marriage are bound up with the problem of the family; 
illegitimacy shows the lack of proper family ties; mental or bodily 
defect may lead to special treatment by the law. Caste, official 
position, or profession may create certain privileges or disabilities. 
Criminality may destroy liberty, or bankruptcy may divest of property. 
Foreign nationality, race, or colour may cause the law to distinguish 
a gioup. 35 

One of the best analyses is that of Dr. Allen. 36 Status may be 
described as the fact or condition of membership of a group of which 
the powers are determined extrinsically by law, status affecting not 
merely one particular relationship, but being a condition affecting 
generally though in varying degree a member’s claims and powers. 
The nature of this definition will be clearer as the various points 
involved are discussed. Status is not merely a basis for classification, 
but a matter of great political, legal, and social importance. 

Firstly, status arises from membership of a class and the powers 
of that class are determined extrinsically by law, not by agreement 
between the parties. 37 There is no power for a member to vary the 
conditions imposed by law, for example, the rules relating to the 
status of marriage are conclusively fixed. 

Secondly, while an infant has no choice whether he will enter the 
status of infancy or not, it is not always the case that members of a 
status are compulsorily placed within that group by law. Thus Phyllis 
cannot be forced into the status of a married woman against her will, 
but if she does marry, the law attaches to that status certain incidents 
which cannot be varied by the consent of the parties. Thus she 
becomes immune from actions in tort brought against her by her 
husband: she has a claim to support from her husband, and in cases 
of necessity a power to pledge his credit. The status of marriage 
cannot be ended merely by the wish of the parties. Graveson suggests 
that the will of the party may affect the beginning or the end of status, 
but never both. 38 Marriage illustrates freedom at the beginning, and 

33 Other possibilities are civil death, heresy, slavery. But the latter hardly creates 
a status, for the slave is not really a persona at all. Prodigality may create a status, 
but some regard the prodigal as only another instance of the feeble-minded. Dis¬ 
abilities of colour arc discussed by E. F. Waite, 30 Minn. L. R. (1946) 219. 

18 Legal Duties, 28. 

37 ‘Status is m every case the creature of substantive law’: per Scott L.J. in Re 
Luck’s Settlement Trusts , [1940] Ch. at 890. s * 10 Mod. L. R. (1947) 81. 
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the control of law at the dissolution, of the status. An ambassador 
can be made such only by act of the State, but presumably he can 
destroy his status by resignation. 

Thirdly, Maine emphasizes that status normally arises today 
because of a defect in judgment of the members of the class in ques¬ 
tion. 39 This statement is not universally true. Historically, status is 
due not to a desire to protect the weak, but rather to exploit them, 
as has already been seen in discussing the evolution of the law of 
guardianship. 40 Today many typical cases of status do reflect a desire 
to protect certain classes against their own weaknesses, 1 ' but this is 
not the only cause for the singling out of a certain class for special 
treatment. Ambassadors may suffer from occasional defects of 
judgment, but that is not the reason why the law places them in a 
special status. 

Fourthly, membership of a status does not always result in 
restricted power. In the case of an infant or a lunatic, legal power 
is restricted, but an ambassador has increased privileges because he 
belongs to that particular class. It should not be thought that status 
creates only incapacities. 

Fifthly, not all groups give rise to a status. Clearly membership 
of the group must affect a person’s legal relations, or at least his 
power to enter legal relations. There is no status of the blue-eyed or 
of bridge-players, for although both of these groups may be regarded 
as forming a class, that class has no precise legal significance. 42 It is 
not enough even to confine the term to groups based on a classifica¬ 
tion of legal relations; thus it is inaccurate to speak of the status of 
trustees or of bankers. The test is that status is a condition which 
affects generally, although in varying degree, a person’s claims, 
liberties, powers, and immunities. In the case of a trustee, there are 
particular powers relating to the trust property and particular duties 
owed to the beneficiary of the trust. But the fact that a man is a 
trustee does not affect his general powers. The particular rights and 
duties of a trustee spring from one particular title (the trust) and 
extend no farther. But an infant suffers from a lack of contractual 
power which affects not only one contract or relationship but all his 
contracts save those which relate to necessaries. Holland asks: ‘does 
the peculiarity of the personality arise from anything unconnected 

J * Ancient Law (ed. Pollock) 173. 40 Supra, § 70. 

41 Josserand, Evolutions et Actuality, 159. 

4 * Allen, Legal Duties, 43. 

5373 
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with the nature of the act itself which the person of inherence can 
enforce against the person of incidence?’ 43 1 am a mortgagee because 
of one particular transaction and that does not affect my other legal 
relations. If Smith is a lunatic so found, his power entirely disappears 
and thus he can perform no juristic acts. It is easy to draw the line 
between these two extremes, but it is not easy to determine the exact 
limits of the requirement that membership must affect generally a 
person’s claims and powers. Does a decree of judicial separation 
affect status? 44 

Alien distinguishes between status which is a condition, capacity 
which is a power to acquire and exercise rights, and the rights 
themselves which are acquired by the exercise of that capacity. 45 
Using the terminology of Hohfeld, we would say that status is the 
condition of being a member of a particular group, which member¬ 
ship affects generally claims, liberties, power, and immunities. In 
private international law, it is only reasonable for English law to 
recognize a status which may be imposed by French law on a French¬ 
man, but English courts may refuse to recognize as effective in 
England some of the claims or powers which arise from that status. 46 
As Scott L.J. puts it: The general principle of status is that, when 
created by the law of one country, it is or ought to be judicially 
recognized as being the case everywhere, all the world over’, 47 and 
only for imperative reasons of public policy should the law refuse 
to allow in England the normal results that flow from a foreign 
status. Thus if a child is legitimate by his personal law, he should be 
regarded as legitimate the world over, 48 but English law may refuse 
to recognize the status of slavery, or the status of a wife where the 
marriage is incestuous by English law, although valid by the law of 
the country where the marriage took place. 

One of Maine’s most famous epigrams is that ‘the movement of 
the progressive societies has hitherto been a movement from status 


43 Jurisprudence (10th ed.), 136. 

44 The majority of the High Court of Australia held that such a decree did not 
affect the status of the parties, but only the incidents thereof: Ford v Ford 119471 
A.L.R. 181. 

4i Legal Duties, 47. 

44 Cf. Re Selot’s Trust. [1902] 1 Ch. 488, where the court refused to recognize the 
incapacity which in French law flowed from the status of a prodigal. 

47 Re Luck's Settlement Trusts, [1940] 1 Ch. 864 at 891: see also Salvesen v. 
Administrator of Austrian Property , [1927] A.C. 641. 

44 But according to the decision of the C.A. cited in the preceding note, there are 
exceptions to this rule. The dissenting judgment of Scott L.J. seems more reason- 
anle: Cheshire, Private International Law (3rd ed.), 519. 
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to contract’. 49 When we contrast the difficulty in early communities 
of rising above the level which birth imposed and the comparative 
freedom of social movement in the modern world, there seems much 
historical justification for Maine’s thesis. The law' has abolished 
many of the lower grades of society, and the tendency is to confine 
the creation of status to those cases where there is special justifica¬ 
tion. What were once the lower ranks begin to enjoy many of the 
privileges of their ‘betters’. 50 The evolution of the rules relating to 
married women represents an increasing power to contract, and the 
long-continued patria potestas of Roman law is now, for most sys¬ 
tems, merely an historical curiosity. 

But there are grave dangers involved in treating Maine’s epigram¬ 
matic generalization as a universal law of legal history. Some neo- 
Hegelians regard contract as the legal category in which the free 
will of the individual has full play, and hence urge that its scope not 
only is increasing, but ought to be increased in the interests of human 
liberty. 51 Yet it may be necessary to restrict freedom of contract in 
order to give real freedom and protection to economically weaker 
classes, 52 and interference with freedom of contract has been so 
general that it is sometimes suggested that the conception of status is 
winning back some of its ancient importance. 53 In some countries the 
details of employment for particular industries are so fixed by law that 
there is little scope for free discussion by the parties. But, even where 
wages, hours, and conditions of labour are rigidly laid down by 
arbitration courts, is it accurate^ to say that the workman enjoys a 
status? Is it not rather a legal determination of the conditions of one 
particular contract than a condition which affects capacity generally? 
Apart from the labour contract, does the fact that a person is a 
workman in a regulated industry affect generally his claims or 
powers? In one sense, marriage is a contract the terms of which are 

49 Ancient Law (ed. Pollock) 174. 

50 Once the age of majority varied according to the class of the person concerned. 
Thus the mercantile community required only ability to count and weigh, the soke- 
man must achieve the age of fifteen years and the knight twenty-one: Pollock and 
Maitland, History of English Law, ii. 436. Again the rules evolved by equity to pro¬ 
tect the property of wealthy wives were gradually extended by statute for the pro¬ 
tection of all. 

31 Pound, Interpretations of Legal History, 54-61. Graveson, 4 Mod. L. R. (1941) 
261, suggests that the dictum is not readily applicable to the common law—the 
foundation of feudalism was agreement. 52 Infra. § 97. 

33 Cf. Vinogradoff, Collected Papers, ii. 230 et seq. Josscrand, Evolutions et 
Actualites, 167, speaks of les nouveaux faibles. It should be pointed out that Maine 
expressly guarded himself, for he stated that the progress has hitherto been from 
status to contract. 
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fixed by law, but the powers of a wife" 4 may be affected generally— 
that is, not only in relation to her husband, but in relation to third 
parties as well. On the other hand, the wage contract affects only the 
relationship of employer and employed. It is, of course, a question of 
degree and it is not inconceivable that marriage may cease to create 
a status, whereas in a Socialist state the worker may enjoy particular 
powers merely because he is such. The ambiguity of the term ‘status’ 
is such that dogmatic assumptions are unwarranted, and, even on 
Dr. Allen’s test, it is a question of degree whether the modification 
of powers and claims is sufficiently general to justify an assumption 
that a status has been created. 

§ 86. Evolution of the Notion of Corporate Personality 

In mature systems of law the doctrine of corporate personality is 
fully developed and a clear-cut distinction is made between the 
individuals who compose a corporation and the corporation itself. 
This can be illustrated by contrasting a company having limited 
liability with a partnership. A shareholder may retain his millions 
while his company goes bankrupt, but a partner must answer to his 
last penny for the debts of the firm. A man may become in effect his 
own preferred creditor by taking debentures from a company of 
which he holds all the shares but six; and as a result creditors of the 
firm can recover only after the debentures have been satisfied. 55 If we 
postulate that the company has a legal persona distinct from that of 
the shareholders or directors, it is difficult to attack the logic of this 
distinction, whatever may be said of its practical effects. Conversely, 
the acts of two separate departments of a company are in law the act 
of the same person. 56 If a group of miners wish to co-operate in order 
to secure cheap delivery of coal from the colliery at which they work, 
they must be careful as to the legal forms they use. If they create an 
incorporated company to organize the transport, a carrier’s licence 
must be secured, since the company is carrying goods for hire or 
reward; but if they merely form an association, then each member 
is regarded as part owner of the vehicles and co-owners do not carry 

S4 In modem communities the powers of a husband are not ‘affected generally* 
because he is married. Yet it is common to speak of a mariicd man (or even a 
bachelor) oi a woman as enjoying a particular status. This illustrates the wider use 
of the term, which really deprives it of all significance for jurisprudence. 

33 Salomon v. Salomon and Co., 11897] A C. 22. ' ‘ 

34 Harrod's Ltd. v. Lemon, [1931 j 2 K.B. 157 : Dunlop Rubber Co. Ltd. v W. B 
Haigh and Son, 11937] 1 K.B. 347. 
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their own goods for hire or reward merely because they contribute 
to the running expenses. The formation of a company introduces a 
new legal persona which owns vehicles and receives money for carry¬ 
ing coal that does not belong to it. 57 In modern law there is thus a 
clear-cut distinction between the personality of the company and the 
personalities of its members. The company may engage in juristic 
acts, sue, and be sued. Though all the members change overnight, 
indeed, even if they all die, the company remains the same legal 
persona. But this conception of corporate personality is achieved but 
slowly. 

The first group to evolve is based on the family, but no doctrine of 
group personality is necessary. At Rome the family retained a very 
strong organization, but no theoretical difficulty arose as its powers 
were centred in a human paterfamilias. Religious and ecclesiastical 
grouping provides another unifying element, and we also have the 
manifold agencies of government such as the counties, hundreds, and 
boroughs of English law.™ Economic associations such as the mer¬ 
chant guilds create another organization of the community. But it is 
futile to expect to find answers to problems phrased in modern 
language concerning corporate personality, for they were not asked 
by the early lawyer. We have already seen that the State in England 
reached a high degree of organization on the very inadequate theory 
that the State was the king and the king a corporation sole. 59 Duff’s 
analysis of the rules of Roman law reveals how long is the road to a 
fully developed conception of human personality. 60 Persona was not 
always used in the sense of legal personality, and there are ‘hundreds 
of passages where homo could be substituted for persona without any 
apparent change in the sense’. 61 If we find a lack of analysis where 
the individual is concerned, it is not surprising that ‘the Republican 
lawyers did not get beyond the first rudiments of that very abstract 
and artificial conception, corporate personality’. 62 Collegia, societates 
publicanorum , the hereditas i ace ns, municipalities, and charities 
raised awkward questions, but, although a practical solution was 
reached, there was a ‘very slender foundation of abstract legal 
theory’. 65 Thus Paul thought that ‘municipes per se nihil possidere 

57 ' Wurzel v. Houghton, [1937] 1 K.B. 380. 

5 * Pollock and Maitland, History of English Law. i. 469. The delictual respon¬ 
sibility of medieval corporations is discussed by W. Ullmann, 64 L.Q.R. (1948) 77. 

5t Supra, § 75. 

60 Personality in Roman Private Law. 

61 Op. cit. 5. 

” Op. cit. 129. 


“ Op. cit. 236. 
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possunt, quia universi consentire non possunt’. 64 Who owned the 
property donated to collegia ? 65 These questions cannot be answered 
--indeed it ‘is highly improbable that (the lawyers) ever asked, or 
were asked the question’. 66 Gradually, by means of representatives, 
‘colleges’ can perform many juristic acts, but the jurists give no clear 
analysis. 

In English law, there were in the thirteenth and fourteenth centuries 
numerous active groups such as counties, boroughs, hundreds, 
majors, merchant guilds, trading guilds, chantries, deans and chap¬ 
ters, monasteries, and societies of lawyers. 67 Some of these groups 
were ‘dissolved into their component parts’ 68 before they became 
corporations, others followed a gradual development to legal person¬ 
ality. When Bracton wrote, the notion of corporate personality was 
not clearly understood, and the evolution was comparatively slow. 69 
The inimitable touch of Maitland has enlivened the story of the 
corporation sole, and we see there the great difficulty that exists in 
securing a clear distinction between the rights of the natural man and 
the rights of the corporation sole which he represents. 70 The corpora¬ 
tion sole was a useful device for the holding of title to Church land, 
but, although logic would require us to recognize that the artificial 
corporation sole can survive the death of the natural man, medieval 
lawyers thought that the freehold was in abeyance if the benefice was 
vacant. A Statute of Limitations speaks of a corporation sole or his 
predecessor. 71 A parson cannot make a lease to the corporation sole, 
for he cannot be both lessor and lessee. ‘The ecclesiastical corpora¬ 
tion sole is no “juristic person”; he or it is either natural man or 
juristic abortion.’ 72 The same confusion is seen in the law relating 
to corporations aggregate. Even when theoretical ideas are accepted, 
there is naturally great difficulty in applying them to particular cases. 
In the fifteenth century it was felt that a corporation could not sue 
one of its members, for this was really a case of a man suing himself. 73 

By the time of Coke it was laid down that a corporation could be 
created either by the common law, by authority of Parliament, by 

44 Dig. 41.2. 1.22. 

43 Op. cit. 133. 

44 Op. cit. 134. 

47 Holdsworth, History of English Law, iii. 469. 

44 Ibid. 

4 * Op. cit. 482. 

,u Collected Papers, in. 210; Keeton, Elementary Principles of Jurisprudence 
(2nd ed.), 152. 

71 3 & 4 Will. IV, c. 27, § 29; Maitland, op. cit. 240. 

Maitland, op. cit. 243. 73 Holdsworth, op. cit. v. 280-1. 
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notion of corporate personality 
§86 f barter or by prescription -but some ‘lawful authority of 
f ° ya rotation’ there must be. 74 Corporations played a large part in 
^development of the British Empire, but the ‘S- uth Sea Bubble’ 
0 f C 1720 caused a general feeling of mistrust, and it was not until the 
nineteenth century that incorporation could be casilv secured bv 
trading bodies. 75 Modern commerce would be impossible without the 
convenient device of the limited liability company. 

§ 87. Types of Incorporation 

In English law there are two main types, the corporation aggregate 
and the corporation sole. The former ‘is an incorporated group of 
co-existing persons, and a corporation sole is an incorporated series 
of successive persons’. 76 The joint-stock company illustrates the first, 
the ecclesiastical corporation sole (the parson) the second. 77 But the 
courts have not treated a corporation sole as a conception akin to 
that of the corporation aggregate, and have restricted its powers 
considerably. 78 

Continental law does not recognize the corporation sole, although 
property may be assigned to the successive holders of a particular 
office, but the device of sepciratio bonorum is regarded as sufficient. 79 
There are two forms of juristic persons which are recognized by 
continental law but unknown to English law. Firstly there is the 
hereditas iacens which in Roman law was said not to be, but to 
resemble, a person. 80 Between the death of the paterfamilias and the 
entry of the heir there might be adong gap. In English law the institu¬ 
tion of the personal representative ensures that there will be someone 
immediately responsible for the administration of the estate, but in 
Roman law the heir was the administrator, and until he had ‘entered’ 
on the inheritance there was no legal person who could give validity 
to the acts of slaves belonging to the inheritance. How was this prob¬ 
lem to be solved? The first Roman view was that the hereditas iacens 
represented the person of the deceased; but a second view held that 
it was supported by the persona of the heir, his entry having a retro¬ 
spective effect; a third view was that there was no owner and that the 
hereditas itself must ‘own itself. This last theory can be made intel- 

74 Holdsworth, ix. 46 

5 Hunt, Development of the Business Corporation in England, 1800-1867. 

74 Salmond, Jurisprudence (10th ed.), 327. 

77 Supra, § 75, for a discussion of the Crown as a corporation sole. 

74 Keeton, op. cit. 162. 

79 Wolff, 54 L.Q.R. (1938) 494. 

80 Dig. 46. 1. 22. Duff discusses many of these text's, op. cit. 19, 162. 
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ligible only by treating the hereditas as a legal persona. The second 
form of juristic person is the incorporated foundation which in 
English law is usually based on a trust, but which in the absence of 
this device can satisfactorily function only if it is personified. In 
French law the fondation has been defined as I’affectation per - 
petuelle d’un fonds a un but determine . 81 Legal personality may be 
acquired by presidential decree if the purpose is one which is in the 
public interest. In some systems the personification of a fund may be 
obtained with a minimum of formalities. 

§ 88. Theories of the Nature of Corporate Personality 

In this part of jurisprudence we see an interesting conflict between 
philosophic theories as to the nature of corporate personality and 
the insurgent demand of economic forces for a further recognition 
of those forms of organization which seem so essential to modern 
life. The grant of legal personality is clearly within the gift of the 
State, for it may be refused to natural persons. In the case of the 
natural person, however, it is clear that the law grants legal person¬ 
ality to a physical entity existing in space and possessing what (for 
lack of a better term) we describe as human personality. While 
philosophy may find difficulty in analysing or describing the real 
nature of human personality, few of us doubt that we exist, and we 
compensate for our defective analysis by an intuitive understanding 
of our own nature which, however inadequate it may be, at least 
gives a substratum on which to build. 

But when the law grants legal personality to a group, what is the 
nature of the entity which is thus recognized? We have already seen 
that, so far as legal personality is concerned, there is no very sig¬ 
nificant difference between that granted to human beings and to 
groups." 2 But there is a vital difference between a human being on 
the one hand and a group of human beings or an idol on the other. 
[ hough it may seem outside the range of jurisprudence to discuss 
this question, it is necessary to do so for the following reasons: firstly, 
philosophic (or what are alleged to be philosophic) views as to the 
nature of the group have not remained in the rare air of universities, 
but have been put forward as justifications for working rules of law. 
Thus the fiction theory was used by some to restrict the powers of 

M^houti, Theorie de la personnalite morale (3rd ed.), 1, § 76, cited Amos and 
Walton, Introduction to French Law , 50. For analogous provisions of German law 
see BGB. 80. 

Cf. Kocourek, Jural Relations (2nd ed.), 57. 
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corporations, and the realist theory as a basis for the argument that 
the road to legal personality should be made as eas) as possible and 
that the widest powers should be given. In countries where incorpora¬ 
tion was difficult and the device of trustees was not available, 8,1 many 
philosophical arguments were introduced into jurisprudence. The 
doctrine of natural rights was that a human being possessed certain 
inherent rights by virtue of his personality as an individual. 84 When 
it was desired to protect the interest of groups, it seemed an obvious 
approach to prove that a group possessed a real personality from 
which sprang certain inherent rights. Some of the realist theories 
might be paraphrased as the doctrine of ‘natural rights for groups’. 
A second reason for the study of these theories is that many of the 
purely legal problems arising in connexion with groups and asso¬ 
ciations cannot be fully understood without some acquaintance with 
the real nature of groups. 

But jurisprudence has been much confused by amateurish excur¬ 
sions into the closely defended realm of philosophy. Moreover, there 
are so many theories, 85 and so many variations even in doctrines 
that fight under the same banner, that we must beware of exaggera¬ 
ting the role that theory has played. With a little skill (and a lack of 
scruple) we can reach almost any practical result from any particular 
theory, so complicated are the issues that arise. Both the fiction and 
the realist theories have been upheld for the same purpose and each 
for opposed ends. 86 Thus some regard the doctrine of ultra vires as a 
deduction from the fiction theory; 87 Pollock thinks it a rule of con¬ 
stitutional limitations based on convenience. 88 Duff sugests that ‘like 
most English cases and most Roman texts, Salomon v. Salomon 
and Co. 89 can be reconciled with any theory, but is authority for 


® s Cf. Maitlartd, Introduction to Gierke’s Political Theories of the Middle Age, 
xxx-xxxi. The fiction theory gave ihe prince the right to keep the corporate form 
‘under lock and key . . . but . . . what for the civilians was a question of life and 
death was often in England a question of mere convenience and expense, so wide 
was that blessed back-stair. The trust deed might be long; the lawyer’s bill might 
be longer . . . but the organized group could live and prosper, and be all the more 
autonomous because it fell under no solemn legal rubric.’ The law of France after 
the Revolution settlement has been parodied as a command by the State, ‘Thou 
shalt have no other associations but me’: Bonnecase, La Pensee juridique frangaise, 
i. 272. 

14 Supra, § 32. 

” There are said to be sixteen: Wolff, 54 L.Q.R. (1938) 496. 

*® Latty, 34 Mich. L. R. (1936) 621 ; Ndkdm, The Personality Conception of the 
Legal Entity , 60. 

47 Hallis, Corporate Personality, xlv-xlvi. 

** Essays in the Law, 156-7. 

•• 11897] A.C. 22. 
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none’. 90 Any penetrating analysis shows that, while theories have 
provided shells for the attack, the decision where the ammunition 
is to be shot is the result of the economic and social desires of those 
who use the artillery. 

The Fiction Theory . Salmond states that the group has ‘reality’ or 
existence, but that it has no real personality in the philosophic sense 
of the word. When the law grants legal personality to John Smith it 
is granting legal power to a real will: when it does so to Sunshine, 
Ltd., it is granting legal personality to an entity that has no mind and 
no will—in short, no real personality. 91 When Lord Shaw says of an 
idol which has legal personality that its will must be realised, ‘it is 
hard to doubt that there is fiction in the air’. 92 In this case the law 
imagines that the idol is capable of exercising its will and performing 
acts, and imputes to it the acts of certain agents. Saimond’s argument 
is that the same analysis applies to the group. The chief interest of 
the fiction theory is the series of deductions drawn from it. If the 
corporation has no real will of its own, no mind, then it must have a 
fictitious will. And a will imputed by the law can effect only lawful 
ends and can act only within a sphere rigidly delimited by law. Thus 
it is argued that a fictitious will cannot commit a crime, or even 
perhaps a tort. Some illustrations of the practical effects of these 
doctrines are discussed below." 

The Concession Theory is bound up with and sometimes confused 
with the fiction theory. So far as it maintains that the law is the only 
source from which legal personality may flow, it states a truism. 
Whatever we may think the law should do, few would maintain that 
legal personality can be secured otherwise than by compliance with 
the conditions laid down by the legal order. 91 But if we regard this 

00 Personality in Roman Private Law , 215. 

81 Jurisprudence (9th ed ), 417-18, 433. (This discussion docs not appear in the 
10th ed.). 

Dull, Personality in Roman Private Law , 212. The reference is to Prarnatha 
Nath Mullick v. Pradyumna Kumar Mullick , L.R. (1925) 52 Ind. App. 245. 

83 See § 89. There is great diversity among the different adherents of the fiction 
theory as to its precise formulation and the practical deductions that should be 
drawn from it. Wolff, 54 L.Q.R. (1938) 505 et seq., discusses some of the suggested 
defects of the fiction theory: it has been accused (a) of being incompatible with the 
conception of subjective rights; ( b) of leading to dangerous political results, eg. 
confiscation of the property of these personae fictae ; (c) of being opposed to the 
doctrine of free association. Wolff himself supports a fairly broad view of the fiction 
theory. 

8i The right to associate should be distinguished from the question of the grant 
of legal personality to such associations as exist, (u) The law may prohibit all associa¬ 
tions or the forming of organized groups, for any purpose or for particular pur¬ 
poses which are specified, (b) The law may give a wide liberty of association for 
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theory as laying down the sociological truth that all group life (as 
apart from the mere grant of legal personality) is created by the State, 
then it is clearly both mischievous and erroneous. The main cause of 
complaint is that the reader is so often uncertain which form of the 
theory is meant. 

The Bracket Theory regards the members of the corporation as the 
bearers of the rights, and as being bound by the duties, which are for 
convenience referred to the corporation itself. 95 A, B, and C form a 
company, and, as it is inconvenient to refer always to all of them, 
a bracket is placed around them to which a name is given—but, in 
order to understand the real position, we must remove the bracket. 
One value of this theory is that it emphasises that it may be necessary 
for the law to look behind the entity to discover the real state of 
affairs. 96 It is true that most (though not all) 97 groups exist to further 
the interests of individual men—if the entity is an economic one, its 
aim is to promote the interest of members, if it is a philanthropic or 
charitable one, the interest of others. But while ultimately we may 
regard legal personality as merely a convenient device of the law, 
nevertheless it is a very important device, for it sets up a new unit 
and makes possible a clear distinction between the property, rights, 
and duties of the corporation on the one hand and of the individual 
members on the other. One can hardly make a contract with a 
bracket. It is socially and economically false, as well as legally 
untrue, to say that only individual men can be the bearers of legal 
rights. f 

Kelsen 98 adopts the purely formal approach, arguing that there is, 
in essence, no difference between the legal personality of a company 
and that of an individual. Personality, in the legal sense, is only a 
technical personification of a complex of norms, a focal point of 
imputation which gives a unity to certain complexes of rights and 
duties. More or less arbitrarily, the law individualizes certain parts 
of the legal order and establishes a certain unity in the rights and 

lawful ends, but refuse legal personality, (c) The law may grant liberty of associa¬ 
tion and grant legal personality to some groups and not to others. ( d ) Legal person¬ 
ality may be regarded as a matter of fact to be achieved by a certain degree of inner 
unity and organization. Even in this sense, however, it is granted by the law, since 
the law lays down the conditions which create legal personality. 

* s Ihering, Geist des romischen Rechts, i. 202. 

Wolff, 54 L.Q.R. (1938) 497. 

97 A group might be set up to prevent cruelty to animals. In a broad sense the 
cultivation of humanitarianism is a human interest, but it might be argued that the 
protection of the interests of the individual members was not the real purpose of 
the group. ** Annales de Vlnstitut de Droit compare (1936), ii. 26-7. 
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obligations pertaining to it, but this is only a technical means of 
securing facility of procedure, for all that is real consists of the rights 
of human individuals. This (he submits) is the only approach for a 
pure science of law and has the advantage of ending the tiresome and 
futile arguments concerning the psychological and philosophical 
nature of group personality. The analysis is valuable, but jurispru¬ 
dence must study not only the technical device of legal personality 
but also the real nature of groups, if light is to be thrown on the 
problems which arise for solution. 

The Realist Theory. It has long been common to apply the analogy 
of the organism to a group. John of Salisbury in the twelfth century 
designated the prince as the head, the senate as the heart, the 
praesides and the judges as the ears, eyes, and tongue, the tax 
collectors as the intestines, and the workers as the feet. 90 But it is 
hardly necessary to emphasize the rather fanciful extravagance of 
these physical comparisons. The modern realist theory builds on an 
analysis of human personality, and regards group personality as in 
essence possessing the same characteristics. Gierke speaks of the 
group as having a real mind, a real will, and a real power of action. 100 
What then is the essence of human personality? ‘By a person we 
mean a rational individual, or if we prefer to put it so, a concrete 
individual mind.’ 101 There are two elements in personality, a rational 
element and what (for lack of a better term) may be described as 
individuality. 

If the power of the reason to organize experience and to direct 
action is emphasized as the sole essential mark of personality, we 
may plausibly argue that a group is a person. The same reason, which 
(we Hatter ourselves) directs our individual lives, may be seen in the 
life of the group working in the service of those ends which the group 
desires. In a very real sense we may speak of the honour of Great 
Britain or the purposes of her foreign policy. But there is also in 
human personality an ‘irrational surd’ 102 a feeling of individuality, 
of self-consciousness, an ‘experience centre’ which organizes experi¬ 
ence, not only on the basis of abstract reason, but on the foundation 

,s Cited Wolff, 54 L.Q.R. (1938) 498-9. 

100 Maitland’s Introduction to Gierke’s Political Theories of the Middle Age ; 
Hallis, Corporate Personality. 137, 146; Sobei Mogi, Otto von Gierke: W M 
Geldart, 27 L.Q.R. (1911) 90. 101 Webb, God and Personality , 89. 

102 Ibid. 111. ‘Thus to the generalizing reason . . . personality is, as it were, a 
surd: it can at best be represented by a series of characteristics which can never be 
completed, so as to constitute that very person and not merely a person of just that 
kind.' 
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of personal experience. Each individual has a continuity of experience: 
when he wakes in the morning he has (or snould have) no difficulty 
in knowing who he is or in picking up the threads of his individual 
life. Attempts have been made to discover a collective consciousness 
or experience centre for the group, but they have not been particularly 
successful. We do find in the group a sense of the warmth and 
intimacy which belong to self-consciousness; there is, as Hauriou 
maintains, a communion between the members of the group which 
directly affects their actions; 103 but all the bold and interesting meta¬ 
phors of the institutionalists fail to demonstrate that the inner unity 
of the group exists otherwise than in the minds of the members who 
compose it. It is difficult to accept the arguments brought forward to 
prove that there is a psychological continuity in the group mind 
similar to that of the individual—stripped of their eloquent verbiage, 
many of the arguments seem rather threadbare. 104 However interest¬ 
ing this line of thought, it is impossible to do justice to it in a general 
text-book. 

The realistic theory or the institutional doctrine may be more easily 
applied to certain groups than to others. There may be very real 
analogies to human personality in the life of a nation, a group, or a 
university, but a one-man company or a foundation seems worlds 
removed. ‘It has often struck me that morally there is most person¬ 
ality where legally there is none. A man thinks of his club as a living 
being, honourable as well as honest, while the joint-stock company 
is only a sort of machine into which he puts money and out of which 
he draws dividends.’ 105 There is something rather ludicrous in treat¬ 
ing joint-stock companies as bearers of ‘natural rights’ so that it is 
contra bonos mores for one company to agree to become a mere tool 
of another—yet so it has been decided in Germany, apparently in 
reliance on the realist theory. 106 Wolff asks whether a promise by a 
company to dissolve itself would be unenforceable as being a promise 
to commit felo de se. 107 Thurman Arnold has humorously shown the 

103 Cahiers de la Nouvelle Journte, no. 4, p. 10; Desqueyrat, L’Institution, le 
Droit objectif et la Technique positive , 15. 

104 Hauriou considers that the dynamic will of the institution brings together 
past, present, and future in an indissoluble unity: Delos, Archives de phil. du droit 
(1931, 1-2), 97. 

105 Maitland, Collected Papers, iii. 383. 

104 Reichsgericht, Zivilsachen, 82, 313, cited Wolff, 54 L.Q.R. (1938) 501. Lord 
Maugham shows a clear understanding of the absurdity of this approach, in dealing 
with clogs on the equity of redemption. There is less likelihood of a company being 
oppressed than there is in the case of the individual: Knightsbridge Estates Trust 
Ltd, v. Byrne, [1940] A.C. 613 at 623. 107 Op. cit. 
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curious results that follow from the tendency to treat great industrial 
combines as real persons whose liberty and dignity must be defended. 
Constitutional provisions designed to protect the personal rights of 
the American citizen were pressed into service to protect the freedom 
of huge enterprises which tyrannized over the consumer. 108 Freedom 
of the great industries from restraint ‘was dramatized as individual 
freedom. ... So long as men instinctively thought of these great insti¬ 
tutions as individuals, the emotional analogies of home and freedom 
and all the other trappings of “rugged individualism” became their 
most potent protection.’ 109 The lesson is that, while analogies are 
useful servants, they warp our thought ruthlessly if they become 
masters of our intellectual processes and are applied without rigorous 
scrutiny. 

Conclusion. Some of the theories, when the proper modifications 
are made, approach very closely to each other. Thus Hallis’s form of 
the realist theory is that the conception of corporate personality is 
neither more nor less than a juristic reality- which leaves aside awk¬ 
ward questions of psychology and philosophy. 110 Wolff would modify 
the fiction theory: ‘if all juristic persons are treated as if they have 
wills of their own and are capable of acting, it makes no material 
difference whether you say “they are real animate beings with wills 
of their own, and so on” or whether you say “some of them may be 
and some certainly are not, but the law treats them all as if they 
were”.’ 151 The English lawyer often flatters himself that abstract 
speculation has not played an undue part in the decision of cases, 
but the same claim has been made for continental law. 112 As has 
already been suggested, any one theory may lead to absurd results 
if not wisely applied. The practical object which the realist theory 
seeks to achieve is to secure freedom for the group and a just recog¬ 
nition of its claims. But this may be more easily achieved by an 
appeal to social necessities than by buttressing a theory with rather 
questionable philosophical arguments. The law is wise to treat cor¬ 
porations as far as possible as if they were natural men. 113 But it can 

108 The Folklore of Capitalism, ch. viil. in ® Op. cit. 190. 

110 Corporate Personality, 240. 

m 54 L.Q.R. (1938) 510-11. 

Wolff, ibid. 521. Cf. the summary by Amos and Walton, Introduction to 
French Law, 45, of the theory of Planiol et Ripcrt. 

113 ‘If the law allows men to form permanently organised groups, those groups 
will be for common opinion right-and-duty bearing units; and if the lawgiver will 
not openly treat them as such he will misrepresent, or, as the French say, he will 
“denature” the facts: in other words, he will make a mess and call it law’: Mait¬ 
land, Collected Papers, iii. 314. 
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hardly be claimed that legal personality should be automatically 
achieved as soon as a group develops a certain stage of organiza¬ 
tion—if only for convenience, the law demands compliance with 
certain formalities as a condition of the grant of legal personality. 
It would be burdensome if the law had to investigate the real develop¬ 
ment of each group before it could determine whether it possessed 
legal personality. 114 

Finally, it should be pointed out that the phrase, ‘a realist 
approach’, has two different meanings. Firstly, there is the theory 
of Gierke that the group has a real mind and a real will; secondly, 
the doctrine of realism that practical considerations and convenience, 
rather than any theory, determine the solution of practical prob¬ 
lems. A realist approach in the second sense may call for refusal to 
apply Gierke’s theory, say, to a one-man company. 

§ 89. Some Practical Problems 

If we examine English writing we find the utmost diversity as to 
which theory best explains decided cases. Some advocates say English 
law has adopted the fiction theory, 115 others the realist, 116 while 
Holdsworth considers that no theory has been adopted save that the 
corporation should be treated as far as possible like a natural man— 
practical considerations, rather than the logic of theory, being the 
guiding force. 1 w This clash of views represents the real difficulties 
that arise in translating any general theory into practical rules of law. 

English law makes a clear-cut distinction between a company and 
the individuals who happen to compose it. 118 To take an example: 
a particular company had only two shareholders, who were also the 
directors. By the articles the directors’ fees were to be determined by 
a meeting of shareholders and the two men (as shareholders) voted 

114 Some legal systems have recognized that legal personality may exist without 
direct grant from the State. Roman-Dutch law has recognized the personality of a 
building society formed before the Companies Acts were passed, even although the 
company had never been expressly incorporated; see Morison v. Standard Building 
Society, [1932] A.D. 229, discussed, Lloyd, Law of Unincorporated Associations 
(1938), 11-14. In some American States there is a doctrine of de facto corporations, 
but it has a fairly narrow application. French law recognizes la demi-personnalite in 
some cases: Lloyd, op. cit. 222. Laski, 29 Harv. L. R. (1916) 424, argues that the 
distinction between corporations and voluntary associations should be abolished, 
but this would lead to uncertainty whether the group was so developed that it should 
be treated as a legal person. 

114 e.g. Hallis, Corporate Personality, xli. 

1,4 e.g. Lord Wright in The Future of the Common Law (Harvard Tercentenary), 
74. Cf. Pollock, Essays in the Law, 179. 

117 History of English Law, ix. 52. 

118 Ibid. 71. 
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to the directors practically all the profits, the object being to secure 
a lower rate of income tax, since directors’ fees are (in legal theory) 
the result of personal exertion. It was held that the validity of this 
procedure could not be attacked in liquidation proceedings, however 
unreal the distinction between the powers of the directors and the 
shareholders might be on the facts of the particular case . 119 

The problem becomes more involved when a parent corporation 
begins to create subsidiaries controlled by the parent body. If a 
railway company is prohibited from carrying goods manufactured by 
itself, can it transport goods manufactured by a subsidiary which has 
been set up to evade the law? If a company promises not to engage 
in a certain business within a particular town can it legally set up a 
subsidiary to carry on that business? In America the problem has 
been hotly debated whether the court is entitled to ‘pierce the veil 
of the corporate entity’ and examine the reality beneath . 120 Where a 
corporation has been created to escape an obligation in contract or 
tort, to perpetrate a fraud, to evade a statute, to hinder or delay 
creditors, or to obtain property free of equities, some courts will 
treat the corporation as a mere agent either of the shareholders or 
of the parent corporation, as the case may be. The solution of this 
problem when to ‘pierce the veil’ is dictated by practical needs, and 
the only theory which can be usefully applied is a realism which 
holds, not that corporations are real persons, but that they should 
be treated as such save where there are imperative reasons to the 
contrary . 121 

Early English cases, even if the fiction theory was not expressly 
adopted, show a tendency to regard a corporation as possessing only 
a fictitious will. Thus it was argued that a will which was imputed by 
iaw could not be directed to criminal activities, for the fictitious will 
was imputed only for the pursuit of lawful ends. The development 
of case law shows an increasing tendency to overcome the theoretical 
difficulties involved, and to hold corporations liable for certain 

1,8 In re Eutrope , [1932] V.L.R. 453. 

'*° Canfield, 17 Col. L. R. (1917) 128 ; Latty, 34 Mich. L. R. (1936) 597; 21 Iowa 
L. R. (1936) 630. For an English discussion see Smith, Stone and Knight Ltd. v. 
Birmingham Corp., [1939] 4 All E.R. 116 ; Kahn-Fieund, 7 Mod. L. R. (1944) 54. 

Realism in the sense that the actual facts must be examined and the decision 
based on a shiewd appreciation of the substance of the matter. But such an approach 
does tend to lead to inconsistency in the decisions. The law must also balance the 
advantages of a definite, if rather narrow theory, with the rather too great fluidity 
that is achieved by an approach governed by expediency. Section 35 of the Trans¬ 
port Act, 1947, 10 and 11 Geo. 6, c. 49 is realistic enough to take account of, and 
define, a holding company’. 
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crimes, but how far this evolution will go is still uncertain .' 23 The 
first difficulty is that of punishment . 123 If the only possible sentence 
is imprisonment or death, then it is futile to indict a corporation. In 
Tasmania, the Criminal Code lays down max.mum penalties only 
and leaves the court free to impose a lower sentence of imprisonment 
or a fine if it desires. Under such a code, no difficulty arises about 
punishment. The second difficulty is that a corporation can act only 
through agents and that there is a presumption against imputing the 
mens rea of the agent to the principal. One escape from this doctrine 
is to treat acts of the primary representatives of the company as the 
act of the company itself . 124 This is the approach of German taw. 
Where common employment was concerned, English law did not 
treat the directors as being fellow servants of an inferior employee . 125 
In D.P.P v. Kent & Sussex Contractors Ltd ., 126 the charge was that 
returns, known to be false, were sent in by the transport manager 
for the purpose of obtaining petrol. Lord Caldecote held that the 
company ‘by the only people who could act or think for it' had 
committed the offence . 127 Moore v. Bresler Ltd . 129 goes beyond this 
doctrine. Here the acts were not authorized by the directors but by 
the secretary of the company who was also a branch manager, and 
the branch sales manager. Moreover, these officers intended to 
defraud the company itself. Lord Caldecote thought it sufficient that 
the men were important officials of the company acting within their 
authority. This increases greatly the area of criminal liability of 
corporations and seems to blur the distinction between the primary 
representatives and mere servants: in the case of the latter, the 
corporation should not be vicariously liable in crime (in the absence 
of statutory direction), whatever may be the position in tort. The 
conclusion of Welsh 129 is that a corporation can be indicted and that 
whether the criminal act of an agent can be regarded as the act of the 
company itself must depend upon ‘the nature of the charge, the rela¬ 
tive position of the officer or agent, and the other relevant facts and 
circumstances of the case ’. 130 

123 R. S. Welsh, 62 L.Q.R. (1946) 345—an authoritative survey. 

121 Procedural difficulties concerning indictment of corporations were overcome 
by § 38 of Criminal Justice Act, 1925. ,24 Winn, 3 Camb. L. J. (1929) 398. 

118 Fanton v. Denville, [1932] 2 K.B. 309 at 329. 124 [1944] K.B. 146. 

127 Approved by C.C.A., R. v. l.C.R. Haulage Ltd., [1944] K.B. 551. 

128 [1944] 2 All E.R. 515. 

128 Op. cit. 

,3 " Cited from R. v. l.C.R. Haulage Ltd., supra at 559. Tn Leonard’s Carrying 
Co. Ltd. v. Asiatic Petroleum Company Ltd., [1915] A C, 705 at 713, Lord Haldane 

5373 7 
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In the law of contract there is a curious distinction between 
common law and statutory corporations. The former may bind them¬ 
selves in the same way as a natural person, though if the provisions 
of the charter are not observed, the Crown may proceed by scire 
facias : the latter may make contracts only within the limits of the 
memorandum of association. 131 This last rule seems to have some 
affinities with the fiction theory, since the power of the company is 
limited by the terms of the grant of personality. But we do not argue 
that because an infant’s powers are restricted, therefore a special 
theory'of personality should be applied to him. Moreover, the doc¬ 
trine of ultra vires was not fully developed until the nineteenth 
century and in the leading case five judges were on the losing side: 132 
the dispute concerned the detailed provisions of the Companies Act 
of 1862 and not the general theory of corporation law. In England 
there has not been much criticism of the ultra vires rule, but foreign 
observers regard it as strange that the company should be able to 
evade the performance of an agreement by the plea that it acted 
beyond its powers. In fact, however, the rule is becoming of less 
practical importance because the memorandum and articles are now 
drafted so widely that it is difficult to bring the doctrine of ultra vires 
into play. 131 

In the law of tort, after some hesitation, metaphysical difficulties 
were avoided by adopting the simple principle that a corporation 
was liable for the acts of its servants in the course of employment. 
As late as 1886, however. Lord Bramwell thought that a corporation 
was not liable for any tort in which proof of mal'ce was an essential 
element," 1 but the tide was too strong. 135 Once the doctrine of master 
and servant is applied, there is no reason why the malice of the ser¬ 
vant (if it be in the course of employment) should not be imputed to 
the master. The old problem, however, has raised its head with regard 


points out that the active and directing will of the company must he sought in the 
person of somebody who is really the directing mind and will of the corporation, 
‘the very ego and centre of the personality of the corporation’. 

131 Holdsworth, History of English Law, ix. 59-61. 

1,2 Including the astute Blackburn J.: Ashbury Railway Carriage and Iron Co. 
v. Riche , L.R. (1875), 7 H.L. 653. In the Court of Exchequer two out of three judges 
found for the plaintiff; in the Exchequer Chamber the six judges were equally 
divided ■ the House of Lords unanimously found for the defendants. 

ISS The Committee on Company Law Amendment advised in 1946 that the ultra 
vires rule should be abolished. 

114 Abrath v. N E. Rly. (1886), 11 A.C. 247. Sometimes the judgment is called 
a dissenting one. Strictly there was unanimity in dismissing the appeal, but Lord 
Bramwell was the only one to make this specific point. 

113 See Citizens Life Assurance v. Brown, [1904] A.C. 423. 



SOME PRACTICAL PROBLEMS 


339 


§ 89 

to torts committed during the carrying out of an undertaking which 
is ultra vires of the corporation. The strict view is that if a tram 
company has no power to run buses, then any bus drivers engaged 
are not in law the servants of the company and therefore the com¬ 
pany is not liable for their torts. 1 '’ 6 Even approval of all the share¬ 
holders and directors of the company’s entrance into the field of bus 
transport is of no avail, since the question is one of lack of legal 
power. But although logically unassailable, 137 this doctrine has been 
rejected by the overwhelming weight of American authority. 138 
English law is still uncertain, but there is support for a practical 
approach which emphasizes the injustice to the victim if he is denied 
a remedy. In effect, the acts of the directors in their official capacity 
should be regarded as the acts of the company—at least so far as 
liability ; n tort is concerned. 139 

The recognition of foreign corporations raises several interesting 
questions. If we apply the concession theory logically, then a French 
company has no legal personality in England, unless it is specifically 
granted personality by English law and strictly there would be two 
legal persons, one governed by French and one by English law. But 
common sense and convenience have dictated the recognition of the 
personality of foreign companies. 140 In this respect a corporation has 
indeed been treated as far as possible like a natural man, but this has 
been due to the practical needs of business—not to deductions from 
any particular theory. Since a Russian company trades in England 
as a persona created by Russian law, it follows that if the company 
be dissolved in Russia, this is equivalent to laying an axe at the roots, 
and the English branches fall with the Russian tree. 141 How the 
English branches are to be wound up has provided an interesting 
problem, but apparently a section of the Companies’ Act 142 allows 
the company to be brought to life in order that it may die a second 

134 Goodhart, Essays in Jurisprudence and the Common Law, 91. 

137 Winfield’s argument in Text-Book of the Law of Tort (4th ed.), 107, does not 
touch Goodhart’s main point, which is that the company cannot act beyond its 
power. At the most, an order of the directors would make them personally liable, 
ratification by the shareholders might make them jointly responsible, but no act can 
give power to a company to engage a servant when that power is refused by law. 

138 Harper, Law of Torts, 654. 

,a * Salmond, Torts (10th ed.), 56-7; Campbell v. Paddington Corp., (1911] 1 
K.B. 869. 

Young, 22 L.Q.R. (1906) 178; Farnsworth, The Residence and Domicil of 
Corporations. 

141 Russian and English Bank v. Baring Bros., (1932] 1 Ch. 435 at 440: Lazard 
Bros, and Co. v. Midland Bank, [1933] A.C. 289 at 297. 

142 § 338 of the Companies’ Act 1929. 
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time, secure in the knowledge that justice had been done. 143 There 
were great logical difficulties involved in such a view, 144 but the 
practical viewpoint of English law may be seen in Lord Macmillan’s 
quip that a legal system which allowed John Doe and Richard Roe 
(who never existed at all) to sue could suffer with equanimity ‘the 
apparition, at the bidding of the Legislature, of a dissolved company 
as a plaintiff’. 145 

If we rail at English law for its easy worship of convenience, we 
can see in American law the effects of the worship of an obsolete 
theory' Taney CJ. laid down that a company had no existence 
outside the boundaries of the State which had incorporated it. 14 ® 
Theoretically, therefore, a company could neither sue nor be sued 
in a foreign state. The practical evils which resulted have been largely 
remedied by fictions, but to the English lawyer the chief impression 
left by American writing is the complexity of American law and 
the simplicity of the English doctrine of recognition. Facts exact a 
penalty when the theory of the law is too rigid. 

The residence of corporations raises many interesting problems. 
In determining liability for income tax, English law uses a realist 
test where are the head and brains of the company situated? 147 
For the purpose of determining enemy character the court looks to 
the actual control, and not the place of registration.' 4K So far as 
domicil is concerned, the law adopts the analogy of birth in the case 
of the individual and asks where the company is registered. But, 
unlike the individual, the company has no power to change its 
domicil: 119 if it dissolves and is incorporated in another country, it 
is technically a new person. 

The purpose of this cursory survey is to illustrate the practical 
problems that arise and to show how impossible it is to regard any 

143 Russian and English Rank v. Baring Bros., {1936] A.C. 405. 

144 See the dissenting judgment of Lord Russell. Lord Maugham states that, if 
there is a legal entity bearing the name of the Russian and English Bank, ‘it must 
be a different corporation existing by English law, . . . possessing assets, if any, only 
within the British jurisdiction, and apparently it must be a quasi-trading corpora¬ 
tion without statutes or charter or articles of association . . (same case at 442). 

145 Same case at 438. 

'“ Bank of Augusta v. Earle (1839), 13 Pet. 519: Henderson, 7 he Position of 
foreign C orporations m American Constitutional Law, 48. 

,4r De Beers Consol. Mines Ltd. v, Howe , [1906] A.C. 455 ; but a company may 
appaiently have two residences —Swedish Central Rly. Co. v. Thompson, (1925] 
A C. 495 : 1 arnsworth, The Residence and Domicil of Corporations. 

Daimler Co Ltd v Continental lyre and Rubber Co Ltd. (1916] 2 A.C 
307; Vaughan Williams and Chrussachi, 49 L.Q.R. (1933) 334; Vfo. Sovfracht v. 
Ltm Udens Scheepvaart, (1943] A.C. 203. 

14 Casque v. Commissioners of Inland Revenue , [1940] 2 K.B. 80. 
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one theory as affording an easy answer. Two more illustrations may 
complete the story. If land is bound by a restrictive covenant that 
title shall not be transferred to a coloured person or persons, is it a 
breach of covenant to convey the land to a corporation consisting 
entirely of negroes? 150 In many continental systems a donor can 
revoke a gift for ingratitude. Can a company be guilty of this grace¬ 
less trait? 151 How far is the law to go in allowing to corporations the 
emotions and characteristics of homo sapiens ? It is submitted that 
the tendency will be increasingly to impute to the company the acts 
and mental states of those who in effect control it. 

§ 90. Associations 

In English law, although there is no doctrine of ‘semi-personality’, 
many of the advantages of corporate life may be secured even with¬ 
out the gift of legal personality by the State. 152 The law of contract, 
of agency, and of co-ownership allow the members’ club to flourish 
by the skilful use of legal devices that have been developed for other 
purposes. Thus if a subscription be paid, and the parties intend to 
enter into legal relations, the rules of the club become the terms of a 
contract between them. 153 If a member is wrongfully expelled, then, 
since the expulsion is void, it is doubtful whether damages can be 
recovered at common law; 154 but if a right of property is involved, 
equity will grant an injunction restraining members of the committee, 
or officers of the club, from taking any steps to prevent the member 
from enjoying the amenities of cjub life. 155 It is very difficult to define 
clearly what is meant by that right of property which must exist 
before equity will lend its aid. If the members hold the property of 
the club in co-ownership, then the case is clear. (But it may be noted 
in passing that it is a very special form of co-ownership, for the 
co-owners are a changing body of persons, a member’s share is not 
alienable, neither can it be seized by his creditors nor transmitted 

J3 ° People’s Pleasure Park Co. v. Rohleder (1909), 61 S.E. 794. 

151 Wolff, 54 L.Q.R. (1938) 515. 

131 Lloyd, Law of Unincorporated Associations. 

133 But the High Court of Australia has held that the payment of a subscription 
to the Australian Labour Party did not create a contract, since the parties did not 
intend to enter into legal relations: Cameron v. Hogan (1934), 51 C.L.R. 358. 

114 Halsbury, Laws of England (2nd ed.), iv. 494; Cameron v. Hogan supra at 
372 ; Edgar and Walker v. Meade (1916), 23 C.L.R. 29 at 43 ; in Wood v. Woad 
(1874), L.R. 9 Ex. 190, the majority considered that an award of damages should 
not be made. 

134 An expulsion is wrongful if the rules of the club have not been observed, or if 
there is a violation of the principles of natural justice: Maclean v. Workers’ Union , 
[1929] ICh. 602 at 625. 
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on death—it is inerel) the right to enjoy the club property so long as 
he is a member and to share in the distribution of the property if the 
club be dissolved during his membership. On resignation all rights 
disappear, and there is no power for a member to demand a dissolu¬ 
tion.) Another example of a right of property would be that of a 
clergyman not to be expelled from a church community; 156 but it is 
doubtful if an ordinary member of a church could sue for wrongful 
expulsion—in whatever way the Church property was held, it would 
probably be regarded as impressed with a religious trust, and not as 
being held beneficially by the members. 

Sometimes, instead of holding the property in co-ownership, 
members may prefer to vest the property in trustees on such terms 
as seem suitable. Hence the ‘hedge of trustees’ has been a convenient 
protection behind which the corporate life may flourish. In British 
communities great use is made of these devices, and powerful 
churches, trade unions, clubs, and stock exchanges may be only 
voluntary associations in the eyes of the law. Sometimes the rules 
of the club may be so drawn as to make amendment (e.g. raising of 
the subscription) impossible; 157 sometimes the trust deed may be so 
narrowly drawn that the will of the majority of the members of a 
church is made impotent. Thus one result of the Free Church Case 158 
was that twenty-six congregations were granted 1,104 churches, 
and an immediate Act of Parliament was necessary to remove the 
anomaly. Severe strictures have been cast on the law for its treatment 
of a living organism as being rigidly bound by the original contract 
or trust deed. ‘The moment the religious body begins to act as though 
it had any inherent life, it is liable to be hauled up in the courts and 
to be condemned as having acted ultra vires' 1 ™ ‘The dead hand 
of the law fell with a resounding slap upon the living body of the 
church.’ 160 Was the Free Church a dead branch and not a living 
tree? 161 But is not the criticism misdirected? Founders may draw 
the contract or the trust deed as narrowly or as widely as they please: 

184 The reference, of course, is to a church which is not incorporated : Macqueen v. 
Frackelton (1909), 8 C.L.R. 673. A member’s club which bought liquor and sold it 
to members was not caught by the older Licensing Acts, since the liquor was already 
held by the members and the transaction was not in reality a sale ■ Graft v Fvans 
(1882), 8 Q.B.D. 373. 

,8T Harington v. Seruialt, 11903] 1 Ch. 921. 

144 General Assembly of the Free Church of Scotland v. Overtoun, [1904] A.C. 515. 

144 Figgis, Churches in the Modern State, 43. 

140 Maitland, cited Hallis, Corporate Personality, Ivii. 

141 Per Lord Macnaghten, [19041 A.C. at 631. See also Hallis, Corporate Person¬ 
ality, Ivn. 
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if they choose to identify the trust with a certain theological doctrine, 
are the courts to have liberty to impose new conditions? Many 
powerful bodies in England have, at one time or another, been con¬ 
tent to exist as voluntary groups, and if group life were as harshly 
treated by the law as some suggest, the easy method of incorporation 
would have been adopted. 162 If properly drawn, either the form of 
contract or of the trust deed may supply reasonable opportunity for 
growth and development in the life of the group. 

Indeed, it might be suggested that associations are the spoilt 
darlings of English law, especially when we consider the difficulties 
that beset the path of the hardy adventurer who would seek to make 
the funds of the association liable in contract or in tort. This protec¬ 
tion of associations is not the result of any conscious policy but rather 
an accidental result of the application of ordinary well-known 
principles which work well in other fields. It is trite law that an 
association cannot be sued in its own name, for it has no legal 
personality. Hence an action lies in contract only against members 
who have bound themselves personally or who can be treated as 
principals under the ordinary rules ot agency. And the law assumes 
that, in the case of the ordinary club, there is no implied authority 
in the committee to pledge the credit of members. 161 Trustees who 
sign a lease on behalf of a club must take care, for, while they have 
a lien on any existing club property for reimbursement of any 
expenses properly incurred, there is no right of recourse against the 
individual members. 164 It is difficult to show that the members are 
liable in tort for the acts of a secretary or a servant, though members 
of the committee may be. 165 

Cases decided concerning trade unions at one time gave rise to the 
notion that a representative action could be readily used against 
associations. Although the various statutes which legalized the trade 
union expressly stopped short of endowing it with legal personality, 
the Taff Vale Case 166 nevertheless held that a union could be sued in 
a representative action and its funds made liable in tort; but recent 

Lloyds was not incorporated till 1871. The Inns of Court are not incorporated. 
Many churches prefer to be voluntary associations or to create a corporation only 
for the purpose of holding trust moneys and property. 

143 Wertheimer, Law relating to Clubs , ch. lii; D. Lloyd, 12 Mod. L. R. (1949) 
409. 

144 Wise v. Perpetual Trustee , [1903] A.C. 139, criticized Williams, 19 L.Q.R. 386. 

145 Brown v. Lewis (1896), 12 T.L.R. 455: Bradley Egg Farm Ltd. v. Clifford, 
[1943] 2 All E.R. 378 ; Prole v. Allen, [1950] 1 All E.R. 476. 

144 Taff Vale Rly. v. Amal Soc. of Rly. Servants, [1901] A.C. 426. 
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cases have emphasized that this decision depends rather on the par¬ 
ticular statutes concerned than on any general principles relating to 
associations. In most cases it is difficult to show that all the members 
have a ‘common interest* within the meaning of Order XVI, r.9. 
Thus in Barker v. Allanson , 167 plaintiff wished to recover for goods 
supplied to an association, but at the time the action was brought 
only 19 members out of a present membership of 841 had belonged 
to the association when the goods were supplied. Thus the majority 
coi’id claim that they neither authorized nor ratified the contract in 
question. ‘Judgment against representative defendants means judg- 
ment against each individual person covered by the representation*, 16 * 
and it is clear that it is only rarely that an action lies against every 
member of a club. Hence liability is normally confined either to the 
person who made the contract or to the committee if they can be 
proved to be principals: if a third party makes a contract with the 
association, without appreciating that it has no legal personality, 
then the committee or directors are liable in person. 169 

Some suggest that, to avoid these difficulties, legal personality 
should be awarded to groups which reach a certain state of inner 
unity, but the resulting doubt whether a particular group possessed 
legal personality or not might well make the position worse instead 
of better. Associations may, in English law, obtain the gift of person¬ 
ality fairly easily, and third parties who wish to contract with a group 
can protect themselves by making the contract bind individual mem¬ 
bers of substance. There is no easy way, however, of guaranteeing 
satisfaction to those who sue in tort. To overcome difficulties of 
litigation, French law at one stage recognized what has been termed 
la demi-personnalite . 17 ° An action could be brought by representa¬ 
tion, in the English sense, but this was apparently confined to 
institutions formed in the public interest which possessed une 
individualite veritable. 171 Doubts naturally arose as to what privi¬ 
leges this ‘half-personality’ conferred, 172 and also as to what groups 

,47 [1937] 1 K.B. 463 

144 Same case at 475 per Scott L. J.; Ideal Films v. Richards , [1927] 1 K.B. 374; 
Walker v. V ur , [1914] 2 K.B 930; Hardie and Lane Ltd. v. Chiltern , [1928] 1 K.B. 
661 aud at 696, 698, 701 “* Bradley Egg Farm v. Clifford , [1943] 2 All E.R. 378. 

1,0 Baudry-Lacantmerie, Traite de droit civil (3rd ed.), i. 354. In 1901 the acquisi¬ 
tion of legal personality was made easier in France and the societe non declaree was 
expressly deprived of legal personality. 

171 See appendix to Lloyd, The Law of Unincorporated Associations , 219. 

‘ T * In English law the Minister of Health may be a corporation for the purpose of 
bolding land, but not lor the purpose of being sued. Cf. Gilleghan v. Minister of 
Health , [1912] 1 Ch 86. 



ASSOCIATIONS 


345 


§90 

had achieved it, and the experiment cannot be regarded as having 
justified itself. In England a statute can create teriium quid - an 
entity that is not a corporation and yet can sue and be sued. 173 


171 National Union of General and Municipal Workers v. (,’Uian and xHher\ 
[1946] K.B. 81. Scott L.J. admitted that the trade union was not a corpor tion, bu* 
treated it as a persona juridica, which must mean a ‘semi-personality In Cf aff a id 
Hay Acquisition Committee v. Hemphill & Sons Pty. Ltd. t»947), 74 C.L R. 
the High Court held that a statutory committee could be sued, thoug! the staute 
had not created corporation. 
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XVII 


RIGHTS CREATED BY A JURISTIC ACT 

§ 91 . Introduction 

The nature of a juristic act has already been discussed. 1 Rights are 
created either by consent or by the direct gift of the law. In this 
chapter we are concerned with the manner in which parties may 
themselves create rights. 

A juristic act may be the expression of the will of one party alone - 
a unilateral act, as it is frequently called. An example is the testament, 
where the will of one party alone is operative. Or the juristic act may 
be the result of agreement between two or more parties, as in the case 
of a contract. It is convenient to discuss first the notion of agreement. 

§ 92 . Rights created by Agreement 

Agreement has been defined as the expression by two or more 
persons communicated each to the other (or others) of a common 
intention to affect the legal relations between them. 

Anson finds five essential elements in an agreement. ’ 

(a) There must be at least two parties. 

(/?) All the parties must have a distinct common intention. 

(c) Each must communicate his intention to the others concerned. 

(J) The common intention must be to affect legal relations. The 
legal sense of agreement is much narrower than the popular 
usage. If I agree to play bridge with the Browns, this is not an 
agreement which will be recognized by the law, since I do not 
intend to enter into legal relations. Such a promise belongs to 
the social and not to the legal sphere. 

(c) The legal relations intended to be affected must be those of the 
parties. An appellate court of three judges may affect the legal 
relations of an appellant when the court ‘agrees’ to reverse the 
judgment of a lower court, but this is not an agreement in the 
sense in which the word is used in jurisprudence. 

Agreement is thus the result of a bilateral juristic act, and the analysis 

1 Supra, § 67. 

1 Law of Contract (16th ed ), 2. (This passage does not appear in the 19th ed.) 
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already given of a juristic act can be applied- there must be a free 
expression of the will, by parties who have capacity, concerning an 
object which is not illegal. 3 

Agreement is a generic term which includes the species contract. 
AH contracts are agreements, but not all agreements are contracts. 
Salmond divides agreements into four broad classes: 

1. Contracts: creating rights in personam. 

2. Grants: creating rights of any other kind. 

3. Assignments: transferring rights. 

4. Releases: extinguishing rights. 4 

The orthodox definition of a contract is that it is an agreement the 
express purpose of which is the creation and definition of rights in 
personam between the parties. 5 The emphasis is that a contract 
creates nghts which are valid only as between the parties, and that 
these rights are brought into being by the agreement itself. The 
Romans distinguished very clearly between a conveyance, a transfer 
of dominium with its attendant rights in rent, and a contract which 
created only rights in personam. Hence a contract of sale did not 
pass the property and a separate transaction was necessary for this 
purpose. If the vendor wished to limit the use to which the land 
sold could be put, he could bind the purchaser by a contract, but this 
would not create rights which could be enforced against a subsequent 
purchaser Contract creating obligatio was one thing, dominium 
creating rights which bound persons generally was another. In English 
law, the contract for sale of chattels may itself transfer the property 
and hence our categories are not so clear cut. 6 Also covenants may be 
made to ‘run with the land’, i.e. given an effect in rem. 

Salmond confines contracts to those which create rights: there is 
no a priori reason why a contract, in addition to creating rights, 
should not also assign or release them. Indeed a normal way of 
transferring rights is by novation which originally is the substitution 
cf a new contract for the old one. I can release my rights by contract, 
just as I can thereby create new rights. 

An even more fundamental point has been stressed, that it is better 
not to define contract in terms of agreement. 7 The law will sometimes 
enforce a contract even although there may be no real subjective 

* Supra, § 67. 

4 Jurisprudence (10th ed.), 354. 

5 Salmond, Jurisprudence (10th ed.), 353; Salmond and Winfield, Contracts, 10. 

• Infra, § 96. 

7 R. M. Jackson, 53 L.Q.R. (1937) 525. 
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agreement. 8 English law holds a person to the inferences which a 
reasonable man is likely to draw from his behaviour, and if Brown's 
conduct presents all the external phenomena of agreement, then the 
law may declare that a contract is created, even although it is later 
proved that Brown had no subjective desire to contract. It is argued 
that it is somewhat clumsy to begin by defining contract in terms of 
agreement and then to point out that the law will sometimes impute 
to a man an intention which he does not possess, if the other contract¬ 
ing party was reasonably entitled to infer the intention from his 
acts. 9 'These critics prefer to regard a contract as an actionable 
promise. 1 " Thus the American Restatement defines a contract as 
k a promise or a set of promises for the breach of which the law gives 
a remedy, or the performance of which it in some way recognizes 
as a duty’. 11 

But does this carry us very much farther? In the ordinary sense of 
the word, a promise is just as subjective as an agreement. In a court 
of ethics, a man is held to a promise only if he intended to promise 
and only in the sense in which the promise was honourably meant. 1 " 
Whatever definition of contract be used, the jurist must face the diffi¬ 
culty that, in order to protect others, the law will sometimes infer 
either an agreement or a promise, even although the party did not 
subjectively intend to bind himself. Moreover, all systems do not go 
as far as English law in adopting an external approach, and for 
jurisprudence a definition of contract in terms of agreement seems 
to be the most suitable. 

In such a contract as barter with its simultaneous exchange of one 
product for another, there is no need for any theory of enforceable 
agreement, for nothing remains to be done by either party. Once, 
however, the law begins to recognize that a promise may create an 
obligation, it must face the problem of the terms on which it will 
force parties to fulfil their engagements. The English analysis of 
contract explains it as the acceptance by one party of an offer made 
by the other. 13 The offer which becomes the basis of the contract may 
take various forms: 

(u) 1 may offer a promise in return for your promise. (This is 

I See the discussion of the rules concerning mistake, infra, §§ 95, 98. 

Jackson, op. cit. 535. 10 Anson, Contracts (19th ed.), 4, 21. 

II Pollock. Contracts (13th ed.), 1 : ‘a promise or set of promises which the law 
will enforce.’ 

Jackson, 53 L Q.R. (1937) 535, states that piomise suggests an objective aspect, 
agreement a subjective. But is this so? 

“ Winfield, 55 L.Q.R. (1939) 499. 
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sometimes called a bilateral contract since both parties are bound 
to do something in the future, but this use of the word must be dis¬ 
tinguished from the other sense which defines a bilateral juristic act 
as one which is the result of agreement betwe- n two parties. In this 
latter sense all contracts are bilateral.) Example: I promise to pay £5 
in return for your promise to transfer to me your golf-clubs. 

(b) I may offer a promise in return for your act. (This is sometimes 
called a unilateral contract, as only one party is bound to perform a 
duty in the future. In the sense referred to earlier no contract can be 
unilateral, since it is the result of agreement.) Example: You accept 
my offer to pay £5 next month by handing over your clubs now. 

(c) Sometimes it is suggested that in a cash sale—one penny for 
your newspaper—there is really no promise, but only an offer of an 
act for an act. Once the coin and the newspaper have changed hands, 
neither party is bound by any outstanding duty and hence it is argued 
that this transaction falls outside the definition of contract as action¬ 
able promise. 14 The orthodox analysis, however, is that this is a case 
of an offer of a promise to pay one penny for delivery of the news¬ 
paper—although the promise is quickly discharged. 

Another difficulty is to distinguish between those agreements which 
are true contracts and those which lead to the creation of a status. 
Salmond and Winfield 15 find the test of a contract in the freedom of 
the parties not only to create the relationship but also to define it by 
the terms of the agreement between them—if they are merely limited 
to entering into a relationship, the terms of which are compulsorily 
determined by the law, then it is a case of status. But this test is far 
too broad. If the law compulsorily fixes all the terms on which electric 
light can be supplied to a consumer, that does not mean that the con¬ 
sumer has a particular status—the agreement between the supplier 
and the consumer remains a contract even although neither can vary 
the terms. The test of status is that membership must affect generally 
a person’s claims and powers and not only one particular relation¬ 
ship. 16 This seems the only possible way of distinguishing between 
contract and status. On this test, marriage creates a status, for the 
claims and powers of husband and wife are generally affected by 
their entry into the marriage relation -whereas the legal results which 
flow from signing a contract with an electricity supply company are 
limited to the particular legal relationship in question. 


14 M. Ferson, 31 Cornell L. Q. (1945) 105 at 113. 

15 Contracts, 8. 


18 Supra , § 85. 
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There are several minor points of confusion in terminology. Fre¬ 
quently contract is used both for the actual agreement and also for 
the obligations to which it gives rise. Strictly contract should be used 
only in the first sense and we should not speak of assigning a contract, 
but rather of the rights and duties which arise out of it. Again con¬ 
tract is frequently regarded as an enforceable agreement, yet the 
term void contract is not unknown. If we adopt the test suggested, a 
void contract is a contradiction in terms—yet it is a useful phrase, 
especially if we remember that a void contract is not entirely devoid 
of legal result. 17 

Taking all these points into consideration, we may define a con¬ 
tract as an agreement which will be recognized by the law as effective 
in creating, transferring, or extinguishing rights in personam. 

§ 93 . Evolution of tiif concept of Contract 

Theories of the origin of contract are sometimes bound up with 
economic doctrines that society has passed through the three stages 
of barter, money, and credit. Credit depends essentially on ability to 
rely on the promises of others and thus can flourish only where there 
is a fully developed law of contract. 18 It is, as yet, too early to attempt 
to show a universal law of evolution, for not all societies have passed 
through the same order of progress. 19 But it may be regarded as 
established that each group tends to develop contracts suited to its 
own particular economic organization, and, while any attempt at 
premature generalization must be deprecated, it is useful to contrast 
the nature of contract at various stages, since this throws into relief 
the real nature of our modern agreements. 

The great advantage of contract in modern law is that the law will 
enforce certain agreements and thus men may rely on others carrying 
out their engagements. Probably the first step in the evolution of 
contract is ceremonial exchange—tradition demands that a gift be 
reciprocated in due course." 0 In barter or the sale of a slave for cash 
there is no need for any theory, since, the agreement being fully 
executed, there are no outstanding obligations to be performed in 
the future indeed in primitive law the rights of the parties arise 

17 Supra. § (>7, Anson, op. cit. 16-17. 

11 Cairns, Law and the Social Sciences , 82. 

'* Cairns, op. cit. 83. Diamond, Primitive Law. chs. xxxii-xxxiv. 

*° D F Thomson, Economic Structure and Ceremonial Exchange in Arnhem 
Land. 
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from the transfer of the possession of the chattels rather than from 
any doctrine of the effect of agreement. 

‘Credit barter’ or loan takes us a little farther—a res is delivered 
to another in return for a promise that anoth--** res of greater value 
shall be restored at some time in the future. In some communities 
the sole sanction for these agreements is the fear of ostracism. Apart 
from the community, primitive man is helpless, and if a native does 
not fulfil his obligations, he knows that in the future no other man 
will help him. 21 But parties soon desire a more effective sanction than 
the mere fear of economic boycott. A hostage may be demanded as 
security for the performance of what is promised. 22 But the emphasis 
is not on any notion of legal duty, but rather on the physical liability 
of the hostage who will be punished if the obligation is not fulfilled. 
It is the physical possession of the hostage that creates rights in the 
creditor, rather than the promise of the debtor. Perhaps the germ of 
contract arises when a person may make his own body liable in the 
event of default—but the penalty at first is physical slavery and not 
execution against any goods that the debtor may possess. 2 ' The loan 
of money is of such frequent occurrence, that it is soon surrounded 
with special rules. Indeed, there is a tendency to novate other agree¬ 
ments into fictitious loans in order to secure the advantage of the 
effective process that has been developed. 24 Many arrangements on 
credit must have been necessary where wergild was concerned. The 
Franks first required hostages to be given—later a wand could be 
delivered to the creditor who would hand it to the person who was 
willing to stand as surety. Finally, the debtor could make himself 
his own pledge by accepting the wand. 25 Even today we can speak of 
‘pledging our faith’. In the thirteenth century in England, in order to 
save the trouble of suing for debt, a vigilant creditor got his judgment 
first and then lent the money. 26 

When certain transactions are recognized as binding, the early 
emphasis on the formal nature 27 of the contract leads to the following 
results: firstly, obligation can be created only by the observance of 

21 Malinowski, Crime and Custom , 58. 

2 ' Where money is borrowed, we may perhaps regard the hostage as being ex¬ 
changed for the money. 

23 For the controversy concerning nexum see Jolowicz, Hist. Introd. to Roman 
Law, 166. 

24 Cf. the Roman contract Uteris. 

25 Pollock and Maitland, History of English Law , ii. 185. 

26 Op. cit. 201-2. 

31 It cannot be proved that all formal contracts aro^e first: Pollock and Maitland, 
op. cit. 182-4. 
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certain forms, since there is no theory that mere agreement may 
create rights and duties; secondly, the real question is whether the 
particular form was carried out, and hence questions of good faith 
and fraud, or even duress, are sometimes treated as irrelevant. More¬ 
over, these contracts are unilateral in the sense that there are duties 
to be performed by one party alone. 

Roman law later developed certain ‘consensual’ contracts that 
depended, not on any particular form, but merely on the agreement 
of the parties. The notion of good faith was emphasized and it was 
clearl'y recognized that the contract was bilateral, not only in the 
sense that it arose out of the agreement of two or more minds, but 
also in the sense that it might impose executory obligations on two 
or more parties. Roman law, however, stopped short of any general 
theory of contract, for the number of ‘consensual’ contracts was 
strictly limited. In modern times some systems adopt a broad theory 
that all agreements are actionable where the parties intend to enter 
into legal relations. But the exact limits of such a doctrine are dis¬ 
cussed in the next section. 

§ 94 . Causa and Consideration 

The law is naturally hesitant about enforcing all agreements. Is it 
to compel Jones to keep his promise to play bridge with the Browns 
whom he detests or to grant damages to Mrs. Robinson because her 
husband failed to buy the exclusive model which he promised in a 
rash moment? Roman law had no difficulty, since only a limited 
number of agreements were enforceable. But in modern systems, 
since the theory of contract is wider, we must ask: are agreements 
enforceable because they are agreements, or must there be some 
additional factor? 28 There are three possible courses. The law may 
either (a) enforce all agreements; ( b ) enforce all agreements where 
the parties intend to enter into legal relations and the agreement is 
not contrary to law; or (c) require some additional element such as 
form or consideration. 

Nearly all systems require particular types of contract to be in a 
set form, either because they are of special importance or because 
experience has shown that, to prevent fraud, clear evidence of the 
terms is necessary. English law requires some contracts to be by deed, 
others to be in writing, while yet others may be verbal. Contrary to 

Lord Wright, Legal Essays and Addresses, 289. A scries of articles on the prob¬ 
lem ot consideration will be found in vols. 41 and 42 of the Col. L. R. (1941-2). 
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the widespread notion that ‘it’s not binding because there is nothing 
in writing’, in many cases a verbal agreement is enough. But if the 
contract be not by deed, English law differs from other modem sys¬ 
tems in requiring consideration which may be defined as ‘something 
done, forborne, or suffered, or promised to be done, forborne or 
suffered by the promisee in respect of the promise of the other 
party’. 29 Unless there is this quid pro quo for the promise, there 
is no consideration. Recently several studies have pointed out the 
narrowing effect that this doctrine has on English law. A promise 
to keep an offer open is not enforceable unless there be consideration 
which moves from the promisee. 30 Such a common business arrange¬ 
ment as a banker’s commercial credit can only with difficulty (if at all) 
be fitted into the narrow doctrine of consideration. 31 If I promise to 
accept £800 in full settlement of a debt of £1,000, the promise to 
forgo £200 is not binding, since there is no consideration for it—but 
if I accept £800 and a box of matches, the latter may be consideration 
for a promise to forgo £200, for, while consideration must be of some 
value, it need not be adequate. 32 Lord Wright refers to the English 
emphasis on consideration as a ‘mere encumbrance’, 33 and the Law 
Revision Committee confesses that ‘there is much to be said for its 
abolition’, 34 for it allows ‘the most cynical disregard of promises 
solemnly undertaken’. 35 

Moreover, consideration will not serve as a universal test, for deeds 
are enforceable where there is no consideration and some agree¬ 
ments, where there is consideration, are not enforceable because the 
parties did not intend to enter into legal relations. A husband’s 
promise to buy his wife a new hat does not create legal relations, 
even if a consideration could be spelled out, nor does the acceptance 
of an invitation to dinner. 36 

Denning J. (as he then was), although he admitted that the courts 


29 Anson, op. cit. 85. 

30 Sixth Interim Report of the Law Revision Committee, 1937, Cmd. 5449. 

31 A. G. Davis, 52 L.Q.P. (1936) 225. 

32 Sibree v. Tripp (1846), 15 M. & W. 23 lays down that the giving of a negotiable 
instrument for a lesser sum is consideration for a promise to forgo the balance. 

33 Legal Essays and Addresses, 323. Elsewhere Lord Wright refers to it as ‘riddled 
with illogicality, fiction and anomaly’: 55 L.Q.R. (1939) 202. 

34 But the Committee did not recommend its abolition, but contented them¬ 
selves with proposals which would remove the most striking injustices. This report 
has not been implemented by legislation. 

33 1 Mod. L. R. (1937) 100, referring to Dunlop v. Selfridge, [1915] A.C. 847. 

38 Per Atkin L.J., Balfour v. Balfour, [1919] 2 K.B. 571 at 578: agreements where 
the parties state that no legal obligation is to be incurred, Jones v. Vernon’s Pools 
Ltd., |1938] 2 All E.R. 626 An intent to enter into legal relations may, however, 

w a a 
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would not allow an action for breach of promise without considera¬ 
tion, thought that such a promise, made with intent that the other 
party should rely upon it, could operate as a defence. 37 ‘The logical 
consequence no doubt is that a promise to accept a smaller sum in 
discharge of a larger sum, if acted upon, is binding notwithstanding 
the absence of consideration: and if the fusion of law and equity 
leads to this result, so much the better.’ 38 This is a courageous view. 

French and Roman Dutch law have adopted the theory of causa. 
But the doctrine has become so broad that it is almost true to say that 
any agreement for a lawful object is valid, if the parties seriously 
intend to enter into legal relations. 39 The meaning of causa appears 
‘from Grotius’ expression of reasonable cause. ‘There must be a 
reason for a contract, a rational motive for it, whether that motive 
is benevolence, friendship, or other proper feeling, or, on the other 
hand, of a commercial or business nature. In other words, the agree¬ 
ment must be a deliberate, serious act, not one that is irrational or 
motiveless.’ 40 But great battles still rage as to the true definition of 
causa 41 and some definitions are so broad that they would include 
all agreements seriously made, for no one but a lunatic would make 
a contract that is entirely irrational and motiveless. The orthodox 
theory of French law is that the cause of an obligation is the imme¬ 
diate end which the party has in view. 42 In this sense cause should 
be distinguished both from the object of the contract and the motive 
which moves each of the parties. The object is what is owed (money, 
golf-clubs), the cause tells us why it is owed (gift, sale, legacy). The 
cause, which is objective, must also be distinguished from the motive 
which is subjective—thus in sale each purchaser shares the common 
desire to acquire the goods which are the subject-matter of the con¬ 
tract, but the reason for the purchase varies from one individual to 
another. In reaching agreement neither party is directly concerned 
with the motive of the other. 

be inferred from conduct: Upton v. Powell , [1942] 1 All E.R. 220; Tuck, 21 Can. 
B. R. (1943) 123, discusses this case, arguing that there is no need for an intention to 
contract; Cheshire and Fifoot, Law of Contract (2nd ed.), 37, state that this case 
carnes the canon of objectivity to extravagant lengths. 

ST Central London Property Trust Ltd. v. High Trees House Ltd., [1947] 1 K.B. 
130. 34 Same case at 135 ; Cheshire and Fifoot, 63 L.Q.R. (1947) 283. 

s * Lee suggests that in Roman-Dutch law causa means little more than that con¬ 
tracts must be seriously made— Introduction to Roman-Dutch Law , 232, 429. 

40 Monce, cited in Jayawickreme v. Amarasuriya, [1918] A.C. 869 at 875-6. 

41 Buckland and McNair, Roman Law and Common Law , 173 et seq.; Vesey- 
Fitzgerald, 14 J. Comp. Leg. (1932) 13 ; Walton, 41 L.Q.R. (1925) 306; Holdsworth, 
History of English Law, viii. 42 et seq. 

4 * V/alton, 41 L.Q.R. 306 to which this paragraph is indebted. 
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But in making these distinctions difficulties arise. In a real contract 
the cause is said to be the delivery of the res. But here we are using 
the term not to express the immediate end of the party, but the element 
which makes the contract binding. The phrase means that a real 
contract legally comes into existence only when the res is actually 
delivered. The confusion between cause and motive is particularly 
marked. In donatio , the cause is the intention to make a gift—it is 
possible to say that the motive (the reason why I intend to make a 
gift) is irrelevant, but it is natural for the two aspects to become inter¬ 
twined. When we come to illegality of cause, the position is even 
more difficult. A lets a house to B for an agreed rent- -here the cause 
is clear. But suppose B’s motive is to use the house as a brothel and 
that A knows this. Logically the law may refuse to enforce the 
contrpct on grounds of policy, but there is no illegality of cause— 
cause is invariable and objective and there is a genuine hire. Yet the 
French courts treat the contract as void on the ground of illegality 
of cause, which naturally introduces much confusion between cause 
and motive. English law reaches the same result, but on the ground 
that the object of the contract is unlawful. Hiring a brougham or 
leasing a flat is a lawful transaction, but, if the hirer or lessor knows 
that the res is to be put to an immoral use, he cannot enforce the 
contract. 43 

It is significant, therefore, to find that many French lawyers attack 
the notion of cause as being confusing. The simpler doctrine is that 
conventio without more is contractus , provided that the agreement 
concerns a lawful subject-matter, and that the parties intend to enter 
into legal relations. Many modem codes have built an efficient theory 
of contract on such a basis, the doctrine of cause being rejected as an 
unnecessary complication. 44 The very variety of the uses of the term 
cause militates against clarity. The lesson of modern times is that 
society demands a wide theory of contract and the Law Revision 
Committee in England has recommended legislative change in order 
to avoid some of the worst results of the narrowing effect of the 
English theory of consideration. 45 Two of the Committee’s sugges¬ 
tions illustrate this point of view—that an agreement should be 
enforceable if the offer or promise has been made in writing (even if 
there is no consideration), and that a promise should be actionable 

° Pearce v. Brooks (1866), L.R. 1 Ex. 213: Vpfill v. Wright , 11911] 1 K.B. 506. 

44 e.g. the German Civil Code. 

45 Sixth Interim Report, 1937, Cmd. 5449. 
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if the promisor knows or reasonably should know that it will be 
relied on by the promisee and the latter alters his position to his 
detriment in reliance upon it. 46 These and the other changes suggested 
would reduce consideration to being merely one of the methods by 
which the existence of a contract could be shown, and would bring 
English law somewhat nearer to the broader theories of the Con¬ 
tinent. 


§ 95. Theories of the Nature of a Contract 
(a) The Will Theory 

This doctrine sees the reason for the enforcement of a contract in 
the fact that the wills of the two parties have reached agreement. The 
will is ‘inherently worthy of respect’, 47 and this is recognized by the 
law in its theory of contract. Some write legal history in a neo- 
Hegelian fashion which pictures the slow evolution of the Idea 
of Freedom—since contract is the legal category which gives the 
greatest means of self-expression, its sphere is not only increasing, 
but ought to be increased. The dictum ‘status to contract’ becomes 
not merely a convenient generalization of certain aspects of legal 
history but an eternal principle the onward march of which cannot 
and should not be stayed. 48 

Thus it is argued that, unless the real will of the parties is ad idem , 
no contract should be binding. A secret mental reservation should be 
a bar to enforcement, since the test is the real will and not the will 
as declared. Apparently the will theory was so popular in Germany 
that it was thought necessary to declare specifically in the code that 
a secret mental reservation should not affect the validity of a declara¬ 
tion of intention. 49 

It is impossible to apply strictly the theory that the law can take 
account only of the real will of the parties. Firstly, what is in a 
person’s mind can be proved only from his own evidence, or by 
inferences from his conduct. To accept a person’s word allows too 
easy a method of escape for perjurers, while, if the intent in inferred 
from conduct, there is a tendency to assume that a man intends the 
reasonable consequences of his act. Secondly, when it is a question 

4,1 This view is supported by Denning J., Central London Property Trusts Ltd. v. 
High Trees House Ltd., [1947] 1 K..B. at 135. 

47 M. Cohen, Law and the Social Order , 92. 

4 * The increasing tendency to restrict freedom of contract is discussed below, § 97. 

4 * BGB. Art 116; Schuster, German Civil Law, 93. 
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of the interpretation of a contract, the most difficult problems arise 
when the parties did not direct their wills to some parti mlrr co? tin- 
gency, or when each interpreted the agreement in a different wrv. 
To avoid every contract where precise subjective agreement on eveiy 
detail could not be shown would interfere too greatly with business 
demands, i ue courts give to an agreement the meaning it reasonably 
bears—not the view taken by one party of its interpret; .ion. 

Thirdly, for convenience, the law demands definite rules with 
regard to the time that an offer is accepted, if the parties are corre¬ 
sponding by post. In Engish law a contract is made when a letter 
of acceptance is posted, but an offer can be revoked only when the 
revocation is communicated to the offeree. It may happen that Jones 
read’ ?n offer and posts his acceptance after Brown has sent a 
telegram revoking the offer, but, so long as Jones posts the letter 
before he receives the telegram, the contract is valid, although the 
real wills of the parties were not ad idem at any particular moment. 50 
Actually there are many theories which the law might adopt. There 
is the declaration theory that the contract is formed at the moment 
the offeree declares his acceptance of the offer, whether the offeror 
knows of it or not; the expedition theory that the contract is made 
when the acceptor posts the acceptance; ihe reception theory, that 
the decisive moment is the receipt of the acceptance, whether it is 
read or not; and finally the information theory that the contract is 
binding only when the letter of acceptance is actually read. 51 But for 
any particular system it is mdre convenient to have fixed and definite 
rules than to rely too greatly on subjective tests. 

Fourthly, the will theory leads to such a subjective view of mistake 
that the security of transactions is thereby imperilled. Where the 
mistake is due to A’s carelessness and the other contracting party is 
unaware of A’s error, the real wills of the parties cannot be regarded 
as ad idem, but to avoid the contract would frequently be very unjust. 
Modern law tends to take rather a narrow view of the kinds of 
mistake which will avoid a contract. 52 Even German law, which was 
strongly influenced by the will theory, has been compelled to modify 
it in practice. 53 

50 Probably in English law, if I post an acceptance and then telegraph revoking 
it, so that the telegram reaches the offeror before he receives the letter, I am never¬ 
theless bound; Winfield, 55 L.Q.R. (1939) 512. 

81 Amos and Walton, Introduction to French Law, 153 ; Winfield, op. cit. at 
506-7. 

82 Infra, § 98. 

48 Schuster, German Civil Law, 92. 
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(b) The Injurious Reliance Theory 

In sharp contrast to the will theory is what Pound has termed the 
‘injurious reliance theory’ which puts the emphasis, not on the real 
will of the parties, but on the expectations reasonably aroused by the 
conduct of each. 51 The emphasis is on conduct rather than on states 
of mind, the reason for enforcement is security rather than any 
mystical union of wills. Ethics may require fulfilment of a promise 
only in the sense in which it was honestly meant, but the law does 
in certain cases hold men to their acts or representations even when 
these acts or representations do not faithfully represent their inten¬ 
tion. 55 

Such an approach has two practical results: firstly, there is an 
external attitude towards mistake, a tendency to regard unilateral 
error as insufficient to avoid a contract at least if that mistake was 
neither known to, nor induced by, the other party; 56 secondly, there 
is an attack on any theory (such as that of consideration) which would 
defeat the expectations of the business man by rather technical rules. 

But the injurious reliance theory is at best only an approach, for 
it has not been fully worked out. Firstly, the law of contracts is not 
created by deductions from a particular theory, but by the pressure 
of practical needs on the legal structure bequeathed by history. The 
views of lawyers change, and in every legal system we find legacies 
from the past that conflict with modern views. Hence, even if it be 
useful to study the theories that underlie the law of contract, we 
cannot expect to find a consistent approach in any one system of law. 
Thus no legal system regards mere reliance on the promise of another 
as sufficient. Both English and continental law require an intention 
to affect legal relations, and in England there is the further require¬ 
ment that there must be either consideration or deed. Secondly, in 
most systems, if a contract is created, there is no need to prove 
injurious reliance. A promise by deed to give a donation is binding 
even although the recipient has not altered his position for the 
worse by relying upon it. Thirdly, the term ‘security’ has not been 
thoroughly analysed. Demogue, dealing with transfer of title, dis¬ 
tinguishes between static and dynamic security. 57 Static security pro- 

4 Pound, Introduction to the Philosophy of Law, 269; M. Cohen, 46 Harv. L. R. 
(1933) 578 , Holland, Jurisprudence (10th cd.), 253. 

Duguit, in Progress of Continental Law in the Nineteenth Century, 104; G£ny 
Science el Technique, iii. 80. 

" Infra, § 98. 

57 In Modern French Legal Philosophy, 418. 
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tects the rights of owners and prefers to sacrifice, if necessary, the 
rights of bona fide purchasers for value. Dynamic security results 
from the desire to facilitate transactions and to overrule some of the 
inconvenient consequences of the maxim, nemo dat quod non habet. 
With regard to the transfer of land, the traditional English approach 
has been to protect the interests of the owner even at the cost of 
rendering transactions slow and cumbersome, although legislation 
has lately somewhat simplified the problem. With regard to personal 
property, the intrusions of dynamic security were more far reaching. 
Rules concerning negotiable instruments, the Factors’ Act of 1889, 
and certain provisions of the Sale of Goods Act may lead to the title of 
the true owner being defeated without his own consent The security 
of which Pound speaks is somewhat analogous to dynamic security 
in th it it facilitates the speed of transactions. But Demogue is analys¬ 
ing the problem from the angle of the owner of property. Pound from 
the approach of a contracting party who wishes to know if he may 
rely on the conduct of another. Security, in terms of the injurious 
reliance theory, can mean only ability to rely on expectations reason¬ 
ably aroused by the conduct of another. 

There are many other theories suggested as bases for the law of 
contract. Thus it is argued that a promise has inherent moral force 
and should be recognized by the law, and that without the adoption 
of the maxim pacta sunt servanda society could not exist. Ethically, 
however, it is doubtful whether all promises should be kept (e.g. a 
promise to commit murder) and no legal system enforces all promises 
as such. Historically, however, the maxim pacta custodiantur was 
important, since it was laid down by the Church courts as a general 
principle to be followed, and provided a theoretical justification for 
the attempt to create a broad principle in place of the list of specific 
enforceable agreements which was provided by Roman law. 58 


3 * For Holmes’s ‘risk theory’ see The Common Law, 298: Pound, Philosophy of 
Law , ch. vi. But it has been held that an executor is not entitled to break a contract 
merely because it will be more advantageous to the estate to pay damages than to 
carry out the agreement: Ahmed Angullia Bin Hadjee v. Estate and Trust Agencies 
(1927) Ltd., [1938] A.C. 624. A commentator in 55 L.Q.R. (1939) 1 suggests that 
this is additional proof that Holmes’s view cannot be supported. Buck land, 8 Camh. 
L. J. (1944) 247, illustrates by telling examples the weaknesses of Holmes’s theory, 
and concludes that it cannot be squared either with English oi Roman law. Pollock, 
Holmes-Pollock Letters , i. 80, asks if it is not a wrong to break a contract, why it 
should be a tort to induce breach of contract. On the other hand, where performance 
is impossible, there is an increasing tendency to regard contract in terms of assump¬ 
tion of risk. 
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§ 96. Sale and Hire-purchase 

A contract of sale is one whereby the seller transfers, or agrees to 
transfer, the property in a res to the buyer for a money consideration 
called the price. Gift is a transfer, but there is no price. In barter, one 
res is exchanged for another- -neither res can be regarded as the price 
and hence the transaction is not sale. The emphasis on price means that 
sate can arise only when money is in use, or when some commodity 
plays the part that money plays in modern life. 59 

There are two aspects of sale which must be kept distinct. Firstly, 
a sale results from a contract between the parties. Hence the modern 
conception of sale can arise only after the law of contract has reached 
maturity. It is familiar law that a contract creates rights only in the 
parties thereto. A contract between A and B by which A agrees to 
sell a chattel to B on January 2nd next, does not prevent A from 
conveying a good title to C by sale and delivery on January 1st. The 
only remedy of B at common law is an action for breach of contract. 
However B’s right may be protected firstly by equity which regards 
the purchaser as the equitable owner and secondly by legislation, e.g. 
with regard to land, it may be enacted that if the contract of sale is 
registered, it is effective against third parties. In such a case the 
agreement is more than a contract as it affects the right in rem to 
the land. 

Secondly, there is involved in sale a delivery or conveyance. This 
is a transfer of the right in rem. In the law of real property, a con¬ 
veyance is necessary and perhaps registration with the Registrar of 
Titles. In the case of personal property, however, the title may pass 
by the contract, even before delivery to the purchaser has occurred. 
Hence in the English law of personal property the categories of con¬ 
tract and conveyance of title are to some extent fused: whereas iij, 
Roman law a sharp distinction was retained: title did not pass until 
the emptio was perfecta, delivery was made, and either the price was 
paid or credit specifically given. 

In English law, res peril domino , i.e. the general principle is that 
if the res is destroyed without any fault on the part of anyone, it is 
the owner for the time being who must bear the loss. Hence in asking 
when the risk passes from vendor to purchaser, we must ask when 
title passed. From the practical point of view Roman law reached 
the same business result. The risk passed when the contract was 

” A comparative survey is that of de Zulueta, The Roman Law of Sale. 
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perfect 80 but, as title did not pass till conveyance w? s made, the 
Romans could not base their theory of risk on the passing jf the 
title . 81 It perhaps illustrates the necessities of commerce that the doc¬ 
trine of the passing of the risk should be the same in systems theoreti 
cally divergent. 

In early F man law there was no need for any special rule to 
protect the seller’s right to the price, for (as stated above) title did 
not pass till the price was paid. The seller, therefore, retained an 
action in rem . 62 In English law as title could pass by the contract, 
special rides were devised, e.g. the vendor’s lien and the right of 
stoppage in transit. Whatever the theory of a legal system, the 
interests that demand protection have a root similarity. 

In Fnglish law the seller impliedly warrants that he has a title 
which he can convey. In Roman law, in the absence of fraud, I could 
lawfully sell a res belonging to another, e.g. if I thought I could 
secure title from him before delivery took place. As this provided 
an opportunity for fraud the following qualifications must be added: 
(a) as the contract of sale required good faith, one guilty of fraud had 
no remedy; ( b ) it was customary for the buyer to stipulate that he 
would pay damages if the purchaser was evicted; (r) later this 
stipulatio was held to be implied in the nature of sale itself. 

Hire-purchase is a comparatively modern phenomenon. It was 
devised to protect the vendor in cases of sale where long-term credit 
was given. If title passes immediately to the purchaser, then the 
vendor suffers two disadvantages: (a) the res may be seized by the 
purchaser’s creditors; ( b ) the purchaser has power to convey a good 
title on resale. In order to secure the advantages of retaining title, the 
vendor uses the device of hire-purchase whereby he delivers the goods 
to the hirer,upon terms that the hirer is to pay a fixed periodical 
rental, but has in addition an option of purchasing the goods by 
paying the total amount of the agreed hire at any time or of returning 
them before the total amount is paid . 63 The hirer is not a person who 
has agreed to buy—otherwise the Factors Act may apply and allow 
a purchaser in good faith from the hirer to secure a good title. Analyti¬ 
cally, a hire-purchase agreement creates a bailment plus an option to 

#0 Paul, 18. 6. 8. pr. ‘Sale is perfect if the identity, quality and quantity of the 
thing are ascertained and also the price and if the sale is absolute’ (translation of 
de Zulueta, op. cit. 115). 

61 This was at least law in Justinian’s time—see de Zulueta, op. cit. 33. 

• 2 In later Roman law, title could pass before payment, if credit was specifically 
given. 

61 Dean, Hire-Purchase Law in Australia (2nd ed.), 1. 
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purchase—it is neither pure bailment nor pure contract. If it were 
pure bailment, any act by the bailee inconsistent with the terms of the 
bailment would terminate the bailment—but it has been held that, if 
the hire-purchaser wrongfully sells to X, and X is sued by the owner, 
the measure of damages is not the value of the res but the value 
of the unpaid instalments. Hence the hire-purchaser has an interest in 
the res which he can transfer . 61 However, it is difficult to give a precise 
name to the proprietary interest of the hire-purchaser. It is clearly not 
the legal title, for the whole object of hire-purchase is to prevent title 
passing till the instalments are paid: it is not an equitable interest . 65 

‘Hire-purchase is a very modern development in commercial life, and 
surely it is a commonplace in commercial law that if one finds commer¬ 
cial men inventing new methods of business and using documents which 
are, perhaps, unfamiliar at the time when they are first brought into use, 
but which are invented to meet the requirements of a p?rticular time or 
particular circumstances, the law has to be moulded and developed to 
meet the commercial developments which are taking place.’ 86 

Another difficulty that arose in a transaction which combined 
elements both of hire and sale was that of the implied conditions— 
were the rules of sale or hire to be applied? The Court of Appeal held 
that the statutory warranties of sale are to be applied , 67 but the 
Victorian Supreme Court has rejected this view as a contract of sale 
requires an agreement to buy, whereas the hirer has an option to 
reject . 66 Does the letter of the chattel imply that he is owner at the 
time the contract of hire-purchase is made, or is he bound only to 
show title when the hire-purchaser exercises the option to buy? 
Goddard J. adopted the first alternative , 69 but the Legislature has 
now chosen the second . 70 

Hire-purchase thus illustrates that the common law is still a flexible 
instrument. When, however, a transaction is based on documents 
drafted entirely in the interests of the stronger party, injustice results 
and the Legislature has intervened to protect the hire-purchaser 
against the more obvious abuses . 71 

44 Whileley Ltd. v. Hilt , [1918] 2 K.B. 808; Belsize Motor Co. v. Cox , [19141 
1 K.B. 244. 65 Dean, op. cit. 5. 

** Per Goddard J., Karflex Ltd . v. Poole, [1933] 2 K.B. 251 at 263. 

47 Felston Tile Co. Ltd. v. WinJet Ltd., [1936] 3 All E.R. 473. 

44 Woods Radio Exchange v. Marriott, [1939] A.L.R. 409. 

44 Karflex Ltd. v. Poole (supra). 

7n Hire-Purchase Act 1938, 1 & 2 Geo. 6, c. 53, § 8. 

M See previous note. 
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§ 97. Modern Developments 

In view of modem conditions we can no longer say that the sphere 
of individual self-assertion is increasing and ought to be increased. 
For various reasons the law has interfered sewously with contractual 
liberty, sometimes in the interests of the economically weaker party, 
sometimes in the hope of regulating an industry in order to protect it 
from foreign competition. Apart from the law, we sometimes see that 
powerful suppliers may require a customer to contract on dictated 
terms or not at all; lastly, for reasons of convenience certain types 
of contract are standardized in the interests of all concerned. 72 The 
abstract legal theory of a contract as an agreement arrived at through 
discussion and negotiation must be supplemented by a realistic study 
of its actual operation in the world today. 73 Some French writers 
speak humorously of unilateral contracts or contrats d'adhesion, 
where the will of one party is confined to choosing whether or not to 
sign on the dotted line a contract entirely dictated by the other. Where 
one party is strong enough to dictate the terms, the State is frequently 
forced to intervene in order to prevent abuse of power. Thus the Hire- 
Purchase Act, 1938, introduced many compulsory conditions protect¬ 
ing the weaker party. 

Is public law in its invasion of private law removing contract from 
its pedestal? It is significant that an article should discuss ‘Adminis¬ 
trative Law and the Teaching of the Law of Contract’. 74 The theory 
of the autonomy of the will may be saved by saying that after all a 
person has still a choice whether to enter into contractual relations 
or not, but, while legal freedom may exist, economic and social neces¬ 
sities are frequently all-compelling. Whether the increasing regula¬ 
tion of contract by the State is advisable or not is a question of 
economics and social philosophy; but, when writers attack modern 
tendencies on the ground that freedom of contract is an a priori 
principle deducible from the nature of man as a reasonable being, 
we may reply with Kelsen that this is politics masquerading as juris¬ 
prudence, the ideology of vested interests deemed useful as a weapon 
against collectivism. 75 Few today would deny that freedom in theory 

72 Prausnitz, Standardisation of Commercial Contracts : 52 Harv. L. R. (1939) 700. 

T * Cf. Eastwood and Wortley, J. Soc. Public Teachers of Law (1938), 23: 
Josserand, Rec. Geny , ii. 346: Ripert, Rec . Geny y ii. 347; Duguit, Les Transforma¬ 
tions gtntrales du droit privi. The Columbia L. R., July 1943, is devoted to the 
problem of Compulsory Contracts in Theory and Practice. Nearly every industry has 
worked out standard contracts which purchasers must accept. 

74 Eastwood and Wortley, /. Soc. Public Teachers of Law (1938), 23. 

74 Annales de Vlnstitut de Droit compare (1936), ii. 30. 
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may be the reverse in practice, and what is at first sight an interference 
with the liberty of one may give greater freedom to many. Society is 
interested in the means of living rather than in abstract freedom of 
will. If modern social movements are a regression, then let us attack 
them after a real analysis of the problem, not by citing superficial 
generalizations wrapped in naive philosophy. Whatever our attitude 
to modern developments, regulation of particular contracts is now 
becoming so usual that we must take it into account in considering 
the function of contract in the world today. Indeed, the State not only 
regulates the terms of contracts not yet made, but occasionally inter¬ 
feres with vested rights resulting from contracts already in being. 
Thus a moratorium may suspend a creditor’s rights: a Farmers’ Debt 
Adjustment Act may reduce the liabilities of the man on the land. 
There is a great divorce between contract as it is taught in the classical 
text-books and contract as it actually operates in the world today. 

It is frequently stated that public law is the realm of political domi¬ 
nation, while private law is that of co-ordination or co-operation 
between equals. Kelsen does not regard the distinction between 
public and private law as in any sense fundamental, and he em¬ 
phatically states that contract may play as great a part in the realm 
of control as public law. 76 Private law is only the particular juridical 
form which corresponds to the economic order of that society. To 
Kelsen, law may be made either by a parliament, a judge, or a private 
citizen: a contract ‘executes’ a superior norm, and creates a binding 
obligation for the parties, and therefore, although he may not realize 
it. Brown in signing a contract is making law. The more usual view 
is that, instead of treating Brown as one of the law-making organs of 
the State, it is simpler to say that the formation of a contract is one 
of the facts to which the law attaches certain legal consequences. The 
social service State increasingly uses the private law conception of 
contract in the achievement of its ends. Thus the setting up of state 
instrumentalities means firstly an increasing number of contracts with 
private individuals, and also between the various public corporations 
themselves. The former raise interesting questions of administrative 
law 77 and in the latter questions of public policy may lead to inter¬ 
ference with the economic relations between the two bodies. Contract 
is thus today nearly as important in public as it is in private law. 

74 Annales de l'lnstitut de Droit compart (1936), 45. 

TT Cf. Smith v. River Douglas Catchment Board , [1949] 2 K.B. 500, with East 
Suffolk Rivers Catchment Board v. Kent, [1941] A.C. 74. 
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Another illustration of modern developments is the collective con¬ 
tract made between a union of workers and an employers’ federation 
in order to regulate the general conditions of the industry. In practice, 
even if not in theory, such agreements frequency bring about a modus 
vivendi which affects not only the original contracting parties but also 
future employers or workers. 78 But, in the absence of legislation, it is 
difficult to enforce such agreements by judicial process. In Australia 
the machinery of the Arbitration Court provides a method of formal 
recognition, and in the United States an Act of 1947 made such agree¬ 
ments specifically enforceable. 

A further problem concerns the rights of third parties. The logic 
of the Roman and the common law was that only the parties to a 
contract could claim rights under it. Modern developments are giving 
increasi ig importance to the stipulation pour autrui , 79 in which, 
illogical as it may seem, C may enforce a right given to him by an 
agreement between A and B. A clear and concise examination of the 
problem is made by the Law Revision Committee. 80 The Common 
Law of England stands alone among modern systems of law in its 
rigid adherence to the view that a contract should not confer any 
rights on a stranger to the contract, even though the sole object may 
be to benefit him.’ 8 ' There are some statutory exceptions based on the 
needs of commerce and, in certain circumstances, the promisee may 
be regarded as a trustee for the third party. But the exact limits of 
this equitable exception are not very clear. In Lloyd’s v. Harper 82 a 
father promised the committee at Lloyd’s that he would guarantee 
the son’s engagements. It was held that the committee could enforce 
this promise for the benefit of those with whom the son had entered 
into business relations. Lloyd’s were treated as trustees for the benefit 
of all those with whom the son entered into contracts of insurance. 
On the other hand, if an insurance company promises B to cover the 
liability not only of B while he drives his car but also of any driver 
whom B allows to use the car, B is not a trustee of the benefit of the 
contract for the ‘permitted driver’. 83 This decision created such diffi¬ 
culties that legislation was introduced to cover insurance of motor 

71 Dickinson, 43 Col. L. R. (1943) 688. 

7 * The French Code forbids it in principle but the courts have extended the 
limited exceptions allowed in the text: Art. 1119 et seq.; German law, BGB. 328 (i). 

10 Sixth Interim Report, 1937, Cmd. 5449; Glanville Williams, 7 Mod. L. R. 
(1944) 123 ; Finlay, Contracts for the Benefit of Third Fersons. 

tl Op.cit.25. 

82 (1880), 16 Ch. D. 290. 

11 Vandepitte v. Preferred Accident insur. Corp. of New York, [19331 A.C. 70. 
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drivers.® 4 The Law Revision Committee suggested that the law should 
be modified: ‘Where a contract by its express terms purports to 
confer a benefit directly on a third party, the third party shall be 
entitled to enforce the provision in his own name, provided that the 
promisor shall be entitled to raise as against the third party any 
defence that would have been valid against the promisee.* Denning 
L.J. approves of such an amendment: indeed, he thinks that the 
principle denying rights to a third party is not nearly as fundamental 
as it was supposed to be. 85 Thus modern law is more concerned in 
securing serviceable rules than in adhering closely to the logical 
analyses of the past. 

§ 98. Mistake, Misrepresentation, Duress 

These ‘vices of the will' have already been mentioned in the 
analysis of a juristic act, 86 but it is useful to discuss them at some¬ 
what greater length, because the view which a legal system takes 
towards these questions reveals its unconscious theory of the nature 
of contract. 

In a formal contract, mistake is sometimes regarded by primitive 
law as irrelevant. The binding element is sought in the sacred ritual 
and not in the intention of the parties. 87 In consensual contracts the 
will of the parties is all important, and the question naturally arises 
whether a person should be bound if his will has been influenced by 
mistake. The texts of Roman law are not easy to decipher, nor is it 
always possible to reconcile them. 88 We find rules which emphasize 
that mistake avoids a contract where the error is of such a kind as 
to exclude the hypothesis of real consent, 89 and by contrast Paul’s 
dictum that mistake due to carelessness is of no avail. 90 But it is safe 
to say that Roman law gave a far wider operation to the doctrine of 
mistake than English law—in many cases a unilateral error, unknown 
to the other party, being sufficient to avoid the contract. German law 
also takes a fairly subjective view. It distinguishes clearly between a 

• 4 Road Traffic Act, 1930, 20 & 21 Geo. 5, c. 43, § 36 (4). 

,s Smith v. River Douglas Catchment Board , [1949] 2 K.B. 500 at 514. 

M Supra, § 67. 

17 In later Roman law the exceptio doli could be pleaded even in the case of 
formal contracts. 

“ Moyle, Contract of Sale in the Civil Law, ch. vi. 

" Ibid. 51. In Dig. 18. 1.9-11 presumably a unilateral mistake is enough. In 18. 
1. 14 Ulpian asks what is the rule if both are mistaken. In a text-book this contrast 
would be decisive, but the method of compilation of the Digest renders such a con¬ 
trast less effective. 

*° Dig. 18. 1.15. 1 
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mistake by one party in the expression of his intention, and cases 
where relief is sought because the declarant was under a mistaken 
assumption as to certain facts and would not have made the declara¬ 
tion had the truth been known. 91 There are extensive powers of 
avoidance in each case. 93 A declaration of intention may be avoided 
by the declarant on the ground of a mistake in its tenor, if it may be 
assumed that he would not have made it had he known the true facts; 
an error as to such characteristics of the other party, or the subject- 
matter of a transaction, as are deemed essential in ordinary inter¬ 
course, has the same effect. But the party to whom the declaration 
was made may recover damages for loss suffered by reason of having 
acted on the faith of the validity of the declaration, if he was excusably 
ignorant of the ground of avoidance. 93 This last rule shows a recog¬ 
nition of the necessity to protect the rights of the other contracting 
party. 

In English law the emphasis on consensus ad idem seems to suggest 
a subjective theory, but the development of the principle of estoppel 
has led to a more external theory in practice. Mistake may be classi¬ 
fied as follows: 

1. Real consensus, but error in verbis. No problem arises here, 
save the terms on which a court will rectify a written document 
so as to give expression to the real will of the parties. 

2. Common mistake, i.e. where both parties 1 make the same mis¬ 
take. 94 

3. Where the parties mistake each other. Each is mistaken as to 
the other’s intention though each is ignorant that a mistake 
exists. (This is sometimes called mutual mistake, but this term 
is likely to confuse.) 

4. Unilateral mistake, i.e. where one of the parties alone is under 
a misapprehension. In such a case the mistake may have been 
caused by, or known to, or reasonably should have been known 
to, the other party. 

5. Documents mistakenly signed as the result of fraud. 

The doctrine of common mistake does not have a wide operation— 
indeed, Cheshire and Fifoot think that in practice no mistake will be 

“ See Schuster, Principles of German Law. 94-5. 

* 2 BGB. 119. 

M BGB. 122. ‘Error is a cause of nullity of the agreement only when it is as to the 
substance itself of the thing which is the object of the agreement:’ C.C., Art. 1110. 
Amos and Walton, Introduction to French Law, 155-6. 

• 4 This analysis is that of Cheshire and Fifoot, Law of Contract , (2nd ed.), 158. 
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regarded as sufficiently fundamental unless it affects the existence 
of the subject-matter of the contract. 96 Whatever be the precise effect 
of Bell v. Lever Bros. Ltd ., 96 the case at least shows a disinclination 
to avoid contracts, save in special circumstances. In a case of mutual 
mistake the contract is not necessarily void, for the test of intention 
is objective: ‘the concern of the Court has been to implement, not the 
actual expectations of each party, for that indeed would be impossible, 
but the sense of the promise objectively considered’. 97 

The injurious reliance theory would ignore unilateral mistake unless 
it was known to, or should have been known to, the other party. A is 
not justified in relying on an agreement if he knows that the other 
party is labouring under a mistake. The doctrine of estoppel has the 
practical result that ‘whatever a man’s real intention may be [if] he 
so conducts himself that a reasonable man would believe that he was 
assenting to the terms proposed by the other party, and that other 
party upon that belief enters into the contract with him, the man thus 
conducting himself would be equally bound, as if he had intended to 
agree to the other party’s terms’. 08 Unilateral mistake is, in general, 
not sufficient, 99 for we must not ‘open the door to perjury and destroy 
the security of contracts’. 100 Thus estoppel may ‘intervene at various 
points to supplement the lack of consensus’. 101 On the other hand, 
the court may refuse to grant damages for breach of contract, if the 
plaintiff had snapped at an offer which he knew was made in error. 102 
This is not unjust, for where the unilateral error is known to, or 
innocently caused by the other party, there is no sacrifice of security 
in avoiding the contract if the error is sufficiently important. 103 If 
Dick, thinking that the lady is Dorothy, proposes to Phyllis in the 
shadows, and Phyllis accepts, believing that she is the lady of his 
heart, presumably a valid contract is made if the lady was reasonable 
in thinking that the offer was meant for her, for the test is not what 
Dick meant, but what could reasonably be inferred from his con- 

* J Op. cit. 161. 

M (1932] A.C. 161. See Landon 51 L.Q.R. (1935) 650; 52 L.Q.R. (1936) 478; 
Tylor, 52 L.Q.R. (1936) 27; Wade, 7 Camb. L. J. (1941) 361; see also Denning L.J., 
Solle v. Butcher, (1949] 2 All E.R. 1107 at 1119. 

•’ Cheshire and Fifoot, op. cit. 145 ; C. Grunfeld, 13 Mod. L. R. (1950) 50, pro¬ 
vides a general analysis of the problem. 

" Per Blackburn J., Smith v. Hughes (1871), L.R. 6 Q.B. 597 at 607. 

*' Unless non est factum can be pleaded. 

100 Per Kekewich J., Van Praagh v. Everidge, (1902], 2 Ch. 266 at 272. 

101 Hughes, 54 L.Q.R. (1938) 371: see also 375. 

102 Hartog v. Colin and Shields , (1939] 3 All E.R. 566: Singleton J. held that there 
was no binding contract as the acceptor was aware of the offeror’s mistake. 

104 Cf. Scriven Bros. & Co. v. Hindley & Co. y [1913] 3 K.B. 564. 
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duct. 104 Mistake can be effective only if it concerns the terms of 
the contract: error affecting the motives leading to the contract is 
irrelevant. 

There are thus evident marks in English law of an objective atti¬ 
tude towards the question of mistake. 

‘It is beyond question that when a court has a contract before it, it does 
not in general attempt to examine the state of mind of the parties. To do 
so would indeed be an impossible task wherever the interpretation of 
the contract was in dispute. . . . The law therefore is necessarily driven 
to proceed on the basis of the external manifestations of the parties, 
words, written or spoken, or other overt acts.’ 104 

But we must remember that the external method is not only more 
convenient, but also that in most cases it actually does give effect to 
the will of the parties. And we must not ride the objective theory 
to death, for it represents an approach rather than a theory which 
attempts to explain everything. 

Although English law is fairly strict in defining the cases in which 
it will give relief on the ground of mistake, in those instances which 
have satisfied the test the contract is entirely avoided. This is wider 
than French law which confines the party labouring even under an 
error in substantia to an action for rescission—in other words, the con¬ 
tract is only voidable. 106 The English rule has the effect that, if the 
contract is avoided, a third party may not secure title to goods he has 
bought. As between two innocent parties, the person whose careless¬ 
ness contributed to the mistake should suffer, rather than the careful 
buyer. The doctrine of estoppel by carelessness could have been 
developed, but the courts hav$ ‘relegated the principle of estoppel to 
the background and, by overstraining the requirement of consensus, 
have put a premium on negligence at the expense of innocent 
traders’. 107 The French doctrine that possession vaut titre is thus 
rejected by English law. 

Where documents are mistakenly signed as the result of fraud, 
English law allows non est factum to be pleaded if the signer was 
mistaken as to the nature of the document, but if the mistake related 
only to its contents he is bound. \ .. it is quite immaterial whether he 
reads the deed or not. He is bound . . . because he has chosen to 
execute it’. 10 * Where non est factum is available, it matters not how 

104 See Hughes, op. cit. 380; Goodhart, 57 L.Q.R. (1941) 228. 

105 Lord Wiight, 55 L.Q.R. (1939) 197. Cf. Tylor, 11 Mod. L. R. (1948) 257. 

106 C.C. Art. 1110 et seq. 107 Cheshire and Fifoot, op. cit. 178. 

,0 * Cashin v. C as hi n, (19381 l All E.R. 536 at 545. 

B b 
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careless was the person signing, so long as the document was not a 
negotiable instrument. It is reasonable to protect the innocent party 
against the fraudulent one, but where third party rights are concerned, 
should not one guilty of negligence suffer the loss rather than a trader 
who has acted reasonably? The Court of Appeal has decided other¬ 
wise. 109 


Misrepresentation 

Misrepresentation may be fraudulent or innocent. Where one 
party has been guilty of fraud, there are no merits in his claim to 
enforce the agreement thus obtained. The injured party has the 
remedy of the tort of deceit, if he suffers loss by relying on representa¬ 
tions known to be false. 110 The common law ignored innocent mis¬ 
representation, unless the representation formed part of the contract, 
in which case an action for damages lay. Equity adopted a broader 
approach, allowing an action for rescission in appropriate circum¬ 
stances. 


Duress 

In Roman law the actio quod met us causa gave extensive protec¬ 
tion. It operated in rem, since even an innocent third party might be 
forced to restore what he had gained as a result of duress by another. 
The threats must be of bodily hurt, of enslavement, of a capital charge, 
or of an attack on chastity. At common law duress might make a 
contract voidable, but the limits of duress were as in Roman law 
rather narrow. Actual or threatened violence or imprisonment was 
necessary. Doctrines, other than that of duress, may, however, be 
called into play. Thus it may be against public policy to enforce a 
contract obtained by extreme moral pressure; 111 or the equitable 
doctrine of undue influence may be in point. 

‘In ordinary cases each party to a bargain must take care of his own 
interest, arid it will not be presumed that undue advantage or contrivance 
has been resorted to on either side; but in the case of the “expectant 
heir”, or of persons under pressure without adequate protection, and in 
the case of dealings with uneducated ignorant persons, the burthen of 
showing the fairness of the transaction is thrown on the person who 
seeks to obtain the benefit of the contract.’ 112 

,0 * Carlisle & Cumberland Banking Co. v. Bragg, [1911] 1 K.B. 489, strongly 
crmci/cd Cheshire and Fifool, op. cil. 184—S. 

Derry v. Peak (1889), 14 A.C. 337. 

1,1 Kaufman v. Gerson , [1904] 1 K.B. 591. 

" t O'B or ke v. Bohngbroke (1877). 2 A.C. 814 at 823. 
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§ 99. Unilateral Juristic Acts 

In the interests of clarity it should again be pointed out that there 
are two uses of the term ‘unilateral’. In the strict sense of jurispru¬ 
dence, a unilateral juristic act is one in which the will of only one 
party is operative: n3 a bilateral act is one which is the result of agree¬ 
ment between two or more persons. In the second sense a contract 
(which is clearly a bilateral act) is described as unilateral if it imposes 
an executory duty on one party alone. It is the first sense with which 
we are here concerned. 

A last will and testament is an example of a unilateral act, for the 
disposition of property may be determined by the testator alone— 
there is no need for two minds to be ad idem. A gift by deed is also 
a unilateral act. It is true that the will and the gift may fail of their 
intended effect if the beneficiaries refuse to accept, for even a present 
cannot be forced on a man against his will. But a gift by deed is a 
binding juristic act even before it comes to the knowledge of the 
beneficiary. 114 

In another type of unilateral act the transaction can be made fully 
effective even against the active dissent of the party affected. The 
forfeiture of a lease for breach of covenant falls under this head, 
since the landlord may terminate the tenant’s rights in spite of the 
latter’s active opposition. Such action by the landlord may, however, 
be regarded as a remedial right. 

German law instances the constitution of an incorporated founda¬ 
tion and the offer of a reward as unilateral acts. In English law the 
first transaction would normally be effected by drawing up a trust 
deed; the second would be treated as an offer which would become a 
contract if and when it was accepted by someone who performed the 
service required. 115 

113 Salmond, Jurisprudence (10th ed.), 348. 

114 Xenos v. Wickham (1867), L.R. 2 H.L. 296. 

114 According to English theory, a person can sue for a reward only if he knew of 
the offer before he performed the act requested. 
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XVIII 

RIGHTS DIRECTLY CREATED BY LAW 

§ 100. Introduction 

Tht rights of contract arise directly from a juristic act. Other rights 
are granted by the law, whether the person bound by the duty 
consents or not. The American Restatement contrasts three broad 
branches- contract, tort, and restitution. 1 In contract the underlying 
postulate,^ that a person shall obtain what was freely promised, in 
tort that a person has a right not to be harmed by an unlawful act; 
in restitution that a person has a right to have restored to him a 
benefit gained at his expense by another, if the retention of that 
benefit would be unjust. Since both in tort and restitution the rights 
do not arise from consent but are granted by the law, there will 
naturally be some overlapping of the boundaries in actual systems. 2 

§ 101. Delict 

The simplest definition of a tort in English law is that it is a civil 
wrong which infringes a right in rent and is remediable by an action 
for damages, but historical considerations render it difficult to dis¬ 
cover any form of words both accurate and concise. Some definitions 
tell us what a tort is not, but leave us in doubt as to what it is. 
Professor Winfield states that ‘tortious liability arises from the breach 
of a duty primarily fixed by the law: this duty is toward persons 
generally and its breach is redressible by an action for unliquidated 
damages'.'' 

In Roman law delict was merely a generic term covering actions 
for furtiwi, rapina, damnum iniuria datum and iniuria. In French 
law (and indeed in most modern codes) the definition may easily be 
framed in terms of broad principle. ‘A delict is an unlawful act 
infringing the right of another and causing damage, such act being 
imputable to its author, and not constituting the fulfilment of some 
legal obligation on his part, or the exercise of a right. And the act 
must be done knowingly, and with the intent to cause injury.’‘ 

1 Souvey and Scott, 54 L (J R. (1938) 29 
Winfield. Pi outlet* of the Law of Tort, eh vu 

1 / ext-Rook of the l.aw of toil (4th ed 1, 5 l or other definitions see Winfield, 
Provuue of the Law of Lou, eh xn ; Salmond, Torts (10th ed ), 13 , Buckland and 
McNair, Roman Law ,nul Common Law. 263 

4 Aubrey et Rau, ( outs Je Droit Civil Francais (5th ed ), vi 337 
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The term ‘quasi-delict’ was invented in Roman law to cover cases 
of liability where, although there was neither intention nor fault, 
liability was imposed on grounds of exped iency, e.g. a householder was 
liable if something was thrown from his dwelling and injured a passer¬ 
by. The obvious difficulty of discovering the actual perpetrator would 
have meant in practice the frequent denial of a remedy in the absence 
of some such rule. In French writing ‘delict’ is confined to intentional 
injury and ‘quasi-delict’ is used to cover injury caused by negligence/' 
In English law there is no such distinction, the term ‘tort’ covering 
both intentional and negligent injury as well as strict liability. 

§ 102. Purpose of the Law of Delict 

The purpose of the law of delict is to protect certain rights which 
relate to person, property, and reputation, and to provide compensa¬ 
tion or redress for any wrongs which infringe them. The essential 
mark of the criminal law is punishment inflicted by the State, that of 
delict redress to a wronged plaintiff. But the emphasis on compensa¬ 
tion has only lately been made clear. The Roman law of delict tended 
to exaggerate the penal element and is more akin to the approach of 
the criminal law than is the English law of tort. 6 Thus in furtum the 
thief was liable, not only to an action for the recovery of the property, 
but also to fourfold damages for furtum manifestum or double for 
furtum non manifestum. In the Lex Aquilia damages were calculated 
on a very favourable basis to the owner, and double damages lay if 
one who unreasonably denied liability lost the action. 7 The furiosus 
and the infans escaped liability, as it was felt unjust to punish where 
fault was absent. This is far removed from the approach of the English 
law of tort, which has no general defence of infancy: how far, if at all, 
lunacy is a defence is still an open question. 8 

8 The French Code does not in its articles refer to this distinction, but the chapter 
heading includes delicts and quasi-delicts. This distinction has been worked out by 
writers and decided cares. See Aubrey et Rau, op. cit. ^63. 

6 Buckland and McNair, op. cit. 267-9. Thus under the Lex Aquilia if there were 
several wrongdoers each was liable for the full penalty and the fact that one had 
paid in no way released the others: Dig. 9. 2. 11. 2. 

7 Gains, Dig. 9. 2. 2. 1. 

8 A child may be in a favourable position as defendant, e.g. if negligence must 
be proved it must be shown that the child did not exercise the care that was reason¬ 
able for a child of that age. There is no modern English authority on lunacy— 
Winfield, Text-Book of the Law of Tort (4th ed.), 109. In Canada, lunacy is a defence 
to negligence : Buckley and Toronto Transportation Commission v. Smith Transport 
Ltd., [1946] 4 D.L.R. 721 ; in New Zealand, Donaghy v. Brennan (1900), 19 
N.Z.L.R. 289, lunacy is not a defence to a claim for intentional injury ; Denning 
L.J., White v. White , [1950] P. 39 at 58-9, supports liability on the ground that tort is 
based on compensation rather than fault—but the statement is an obiter dictum. 
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The emphasis on compensation, instead cf fault, has been en¬ 
couraged by the practice of insurance. If an industry involves a 
dangerous activity, it may be reasonable to impose strict liability: 
insurance really means that the consumers of the product will ulti¬ 
mately pay the insurance premiums and it is more just to spread the 
risk in this way than to leave it entirely on a plaintiff. Sometimes 
insurance is optional and taken out for particular risks: sometimes 
it is compulsory for one class of risk, as in the case of Workers’ 
Compensation or third party risks where motor driving is concerned. 
Finally, we may have a comprehensive and compulsory scheme of 
social insurance-covering such risks as unemployment, accident, and 
illness. Clearly the last must ultimately have some effect on the law 
of tort and point was given to this by the passing in 1946 of the 
National Insurance Act, the National Insurance (Industrial Injuries) 
Act, and the National Health Service Act. 9 Was it reasonable to allow 
a person to recover both his social insurance benefits and damages 
at common law? A special Departmental Committee produced an 
interesting report which throws light on the views held by various 
sections of the community concerning the ultimate ends of the 
common law. 10 The Law Reform (Personal Injuries) Act, 1948, 11 
adopted a compromise by which there is deducted from any damages 
recovered for loss of earnings or profits arising from personal injuries 
one half of the value of the rights to insurance over five years from 
the time of the cause of action. 12 This is based on the fact that 
damages in tort are on a higher scale than the limited insurance 
benefits. For the present, therefore, the law of lort survives these 
comprehensive reforms. Moreover, there are many torts which social 
insurance will not affect, e.g. defamation, seduction, injurious false¬ 
hood, conversion, malicious prosecution, some injuries to property. 
Friedmann suggests that the width of the statutory schemes of insur¬ 
ance has led to a judicial tendency to be conservative in the interpre¬ 
tation and extension of common law doctrines. 13 It is yet rather early 
to draw definite conclusions. It is clear, however, that the modern 
view- of tort is that its aim is to provide a reasonable adjustment of 
risk in society, as is illustrated by the dictum of Holmes J.: ‘Be the 
exceptions more or less numerous, the general purpose of the law of 

* I Ticdmann, 63 Harv L R. (19491 241. 

!“ iy46Cmtl 686'> II & 12 Geo 6, c 41 

lJ Ihc formula is a detailed one too long for exact reproduction: §2(1) 

11 61 Mar\. I. R (1949) 2C8, instancing Adam t v Navlnr. |1Q46] AC >41 and 
Read v J l.y<m\ A C o Ltd , 11947| A C 156. 
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torts is to secure a man indemnity against certain forms of harm to 
person, reputation or estate, at die hands of his neighbours, not 
because they are wrong, but because they are harms." 14 But the per¬ 
sistent emphasis of the so-called moral theory that there should be 
no liability in the absence of intent or negligence shows that old ideas 
die hard. 


§ 103. Standards of Care 

The question of standards of care is important, since it determines 
how far the protection of the rights of the plaintiff is to be carried. 
Does his right to freedom from harm extend only to intentional injury, 
or does it extend to negligent injury, or is strict liability imposed on 
the defendant? In Roman law the problem was fairly simple. Firstly, 
there was no general principle of liability, since there was only a 
limited number of actionable wrongs. Just as the Romans developed 
no general theory of contract, so they developed no doctrine of delict 
as such. In the cases where liability was recognized there must either 
be wrongful intent (as in jurtum, rapina, or iniuria) or negligence 
(as under the Lex Aquilia). The emphasis on fault was so strong that 
the heading of quasi-delict was invented to cover anomalous cases. 
‘Roman classical law was not far removed from absolute application 
of the rule: no liability without fault.’ 15 

In French law a broad principle of liability was laid down in the 
code, 16 and nothing is known of specific torts as these are understood 
in English law. 17 The traditional interpretation of the code founded 
liability on fault although there were a few exceptions. 18 There is, 
therefore, no great difficulty in stating the general principle which 
lies at the base of the law and the example of France has been 
followed by many modern systems. 19 This tendency to create a 
general principle of liability based on fault unified the law. 

English law is founded on the rather narrow forms of action, and 
broad generalizations concerning its early history are full of danger. 
But the rapid development of case, where liability was founded on 
fault, led to the rationalization of part of the law, and it was inevi- 

14 The Common Law. 144. 

ia Buckland, The Main Institutions of Roman Private Law, 327. 

14 C.C., Art. 1382, 1383; Walton, 49 L.Q.R. (1933) 70. 

17 Amos and Walton, Introduction to French Law, 215. 

14 There were certain cases of vicarious responsibility, and fault was presumed 
where damage was caused by the fall of a building oi by animals. 

14 e.g. BGB. 823, 826; Italian C.C., 1151; Swiss Code. 41. Cf. Walton, 49 
L.Q.R. (1933) 78. 
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table that attempts should be made to construct a coherent system 
out of the particular instances of specific wrongs. The principle of no 
liability without fault was peculiarly suited to the nineteenth century. 
It was regarded as a moral theory, since the innocent actor escaped. 
It encouraged free activity, instead of cramping it by the imposition 
of strict liability. The doctrine could thus be linked with the currents 
of individualism and the theory of laissez-faire. Moreover, the stan¬ 
dard of negligence was an elastic one that could be applied without 
difficulty to very different situations. Hence arose a tendency to write 
the history of tort as an evolution from the un-moral theory of acting 
at one’s peril to the ethical theory that liability should be imposed 
only on those who acted unreasonably. 20 

To those nineteenth-century writers who argued this way, the 
decision in 1868 of Rylands v. Fletcher , 2 ' with its emphasis on strict 
liability, came as an unwelcome surprise. Salmond refused to accept 
the principle in its entirety, 22 Pollock accepted it only under protest, 23 
and it was prophesied that the decision would be rapidly eaten away 
by exceptions. But strict liability became established and this century 
has seen a surprising elasticity in the doctrine of Rylands' Case. If we 
regard the law of torts as a penal instrument, then it may seem unjust 
to punish where there has been no fault; but once the emphasis is 
placed on compensation, it is clear that it is not unjust to cast the 
risk of essentially dangerous conduct on the person who pursues it. 24 
Instead of Rylands ’ Case being crippled by exceptions, many watched 
with mingled fear and admiration its triumphant progress. A principle 
that began with water flowing from a reservoir and extends to caravan 
dwellers ‘escaping’ from a brickfield 25 must at least be alive. The 
courts have retained elasticity by refusing to make a closed list of the 
substances to which Rylands ’ Case applies and have imposed strict 
liability wherever the plaintiff had been subjected to excessive risk. 
Thus electric cables or gas mains in the street are within the prin¬ 
ciple, but not electric wiring or gas pipes in a private house, for the 
latter are both normal and necessary. 26 The test of natural user of 
land is really more suited to a stable community than a developing 
one, but the courts are careful not to deter development by a too 

20 Cf Ames. 22 Harv. L. R. (1908) 99. 

21 L.R 3 H.L. 330. 22 Preface to Torts, 5th edition. 

25 L Q R. (1909) 321 : Thayer, 29 Harv. L R (1916) 814. 

A Pound. 27 Harv. L R. (1914) 233. 

25 A.-G v. Corke , [1933] 1 Ch. 89, criticized Hoidsworth, 49 L.Q.R. (1933) 158. 
For an analysis of the cases >ee Stally&rass, 3 Camb L. J. (1929) 382. 

2,1 Collingwoud v. Home and Colonial Stores. (1936J 3 All E.R. 200. 
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harsh imposition of strict liability. 27 In truth, the modern doctrine 
of strict liability requires a delicate balancing of interests: the court 
must consider not only the danger inherent in a course of conduct, 
but also whether that conduct is abnormal or usual, whether it is 
beneficial to the community or pursued only for mdividual ends. The 
rank growths of individualism are being checked by new doctrines 
of social value. The question is often put in the form—who can best 
bear the loss? 

The modern extension of the field of strict liability is an interesting 
illustration of the adaptation of case law to new situations and new 
social philosophies. 28 We see illustrations of the same approach in 
Workmen’s Compensation Acts and in Air Navigation Acts. 29 Nor 
is the principle confined to England alone. The increasing casualties 
caused bv the motor-car have aroused a greater interest in doctrines 
of strict liability. In America the very diversity of solutions shows 
that the law is driven, not by logic, but by the pressing need to find 
an answer to a social problem. 30 The argument is that the motorist 
introduces a danger for his own pleasure or profit: moreover, he is 
better able to bear the loss since he can protect himself by a small 
insurance premium and thus spread the risks of traffic over motor, 
users; why should he not bear the loss? In France, by rather dubious 
methods of interpretation, the theory was adopted that a motorist 
should be presumed to be at fault. But though the courts thus pay 
lip-service to fault, there is, in reality, an imposition of strict liability 
(i risque cree ), for the presumption can be rebutted only by proof of a 
cause exterior both to the car and the driver. 31 In administrative law' 
we see traces of the same doctrine of risque cree. Thus it is significant 
that a country which placed such emphasis on fault should see the 
necessity of modifying its rules in this way. It is therefore clear that 
in modern times there is not merely one principle of liability, there 
are at least two. In English law, a check to the development of strict 
liability has been given by the speeches in Read v. J. Lyons & Co. 
Ltd* 2 The actual decision was that as there was no escape, no 

27 Friedmann, 1 Mod. L. R. (1937) 52. 

28 There were, of course, precedents. Indeed medieval liability may well have been 
strict, but the re-enunciation of the principle in Rylands v. Fletcher (supra) in 1868 
was all-important. 

29 See McNair, Law of the Air, chs. i and iii. Add the Act of 1936, 26 Geo. V and 
1 Ed. VIII, c. 44. 

30 32 Col. L. R. (1932) 785. 

!U Josserand, Evolutions et Actualites , 52 et seq.; G6ny, Methode, ii. 174-5; 
Amos and Walton, Introduction to French Law, 362; Deak, 79 Univ. of Pa. L. R. 
(1931) 271. 32 [1947] A.C. 156. 
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liability could be imposed. But what was more significant was the 
deliberate refusal to attempt to rationalize the law or to place it 
on a broad basis. 3 '' Counsel had attempted to persuade both the 
Court of Appeal and the House of Lords that, just as doctrines of 
negligence have been brought together within a broad principle, so 
the various doctrines of strict liability should be freed from their 
historical origins and based on a doctrine that abnormally dangerous 
conduct involves strict liability. This invitation was decisively re¬ 
jected , The result of the decision is that the historical differences 
between Rylands v. Fletcher, liability for fire, dangerous chattels, 
and savage animals will probably remain in the law of tort. 34 The 
instances of strict liability, therefore, remain in separate pigeon-holes. 

An analysis of standards of care produces the following result: 

(a) Strict Liability 

While it is not accurate to say that defendant acts at his peril, 
nevertheless there is no need to prove negligence, and defendant can 
rebut a prima facie liability only by bringing himself within one of 
the rather narrow defences. The actual rules depend on historical 
considerations, but the broad justification is that it is reasonable to 
cast the risk of essentially dangerous conduct on him who pursues it. 

(b) Vicarious Liability 

The liability of a master for the acts of his servant depends on the 
fact that the servant is rarely worth ‘powder and shot’ and it is not 
unfair that he who takes the profit should have the risk of loss. At 
common law the husband was liable for the torts of his wife because 
he got title to his wife’s chattels, but a changing law of property has 
led to his exemption. v ’ 

(c) Liability for Negligence 

Negligence is used in two senses in English law. Used narrowly it 
means unreasonable conduct, the failure to act up to the standard 
which would be set by the reasonable man. In a wider sense, it is the 
name of an independent tort and includes the notions of duty, breach 


51 ‘Your l ordships arc not called upon to rationalize the law of England’: per 
Lord Macmillan, at 175. 

34 Baton. 23 A L J. 11949) 158. 

3i Law Reform (Married Women and Tortfeasors) Act, 1935. 25 & 26 Geo. V, 
c 10 The liability of an employer for certain torts of an independent contractor 
depends on various considerations. The law is now too fluid to be shortly expressed. 
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of duty (unreasonable conduct), causation, and damage. 16 The stan¬ 
dard is not subjective, for the court asks: ‘what would a reasonable 
man have done after considering the circumstances that he ought to 
have known and the consequences that should have been foreseen?’ 
Yet English law is not entirely objective in its approach. Thus a child 
of tender years is expected to use only the care reasonable for a child 
of that age. If a person holds himself out as possessing special skill, 
he will be judged by a higher standard. A point that has been little 
discussed is that of the physically infirm. If I am congenitally clumsy 
and yet drive a motor-car, the existence of my physical defects is no 
defence, for my negligence really consists in the attempt to drive the 
car. But if we can reasonably expect forbearance from driving, we 
can hardly hope that the physically infirm will regain from using the 
highway. Where contributory negligence is pleaded, there is authority 
for the view that one who is deaf or has defective vision should not 
be judged by the standard of the physically sound. 37 Is a blind man 
who falls into a hole in the footpath, negligently created by the 
defendant, to be debarred on the ground that a man with sight could 
have seen it? 38 

(d) Liability only where a Specific Subjective Element is present 

There are some cases where liability is imposed only where a 

specific subjective element can be proved, e.g. a predominant intent 
to injure in the case of civil conspiracy, intention in the case of 
assault or in inducing breach of contract, malice in defamation where 
qualified privilege applies. 

(e) Damnum sine Iniuria 

Lastly, there are cases of damnum sine iniuria. In some circum¬ 
stances, I may intentionally cause in jury and not be liable; or escape 
in spite of unreasonable conduct which causes damage. 

We may now approach the question whether there is a general 
doctrine of liability in English law. Much controversial writing exists, 
but the answer seems clear. There are broad principles of liability 
which the courts have applied to particular circumstances. There are 
decisions which exempt from liability on the ground that there is no 

38 Per Lord Wright, Lochgelly Iron and Coal Co. v. M'Mullan. [1934] A.C. 1 
at 25. 

37 Daly v. Liverpool Carp., [1939] 2 All E.R. 142. 

33 Restatement. Torts , § 289 and Prosser, Torts , § 36, suggest the test is the reason¬ 
able care of a blind man; G. B. Wcisiger, 24 N. Car. L. R. (1945-6) 187; Paton 23 
A.L.J. (1949) 161-2. 
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duty. Between the two ‘is a stretch of disputed territory, with the 
Courts as an unbiased boundary commission’. ’ 9 Whatever may be the 
case in the future, it is not yet possible to say that he who causes harm 
is prima facie liable unless it can be justified or excused. English law 
has rationalized the doctrine of negligence, but much work is neces¬ 
sary before the whole law of tort is welded into a uniform and rational 
body of principles. This branch of law is far from static: it is not so 
much a collection of specific injuries as a reservoir of principles which 
have been applied with limitations which are sometimes rather arbi- 
trary'bccause of historical accidents. I can still intentionally injure 
my neighbour in many ways without being subjected to liability. The 
law is being slowly extended, and it may be that in time general 
theories of liability can be confidently set forth—but that time is not 
yet. When it does come, there will not be one principle of liability but 
several based on the inherent risk involved in the conduct which is 
complained of. 10 Few would deny that all unjustifiable harm should 
be actionable, but, while such a philosophy may be behind the law, 
to suggest it as a working explanation of the cases seems premature. 

Causation 

The legal treatment of the problem of causation is an interesting 
one. Both in science and philosophy, cause has proved difficult to 
define. But the law is interested in tracing physical phenomena only 
in so far as they show the responsibility of a particular human being. 
I drop a burning match on a hot day and as a result Brown’s house, 
which is two miles away, is burnt. The physical contributory causes 
are many the dryness of the vegetation, a hoi wind taking the fire 
in that particular direction, the absence of fire-breaks around the 
house. The law concentrates on my responsibility for starting a chain 
of causation. It is clear, therefore, that the problem must be dealt 
with on broad common-sense lines rather than by any scientific analy¬ 
sis that is too subtle. Law exists to be applied, and the best of rules 
on paper may prove so difficult to apply that expense and injustice 

Williams, 7 Camb. L. J. (1939) 131. ‘It has been contended that if damage is 
caused to any person by the act of any other person an action will lie unless the 
second person is able to justify his action. Many cases show that there is no such 
principle in the law’: per Latham C.J. in Victoria Park Racing and Rea cation 
(irounds Co. Ltd v. Taylor (1937), 58 C.L R 479 at 493. 

4U Pollock affirms the existence of a general principle. Torts, ch. n : opponents are 
Sahnond, Torts ; Landon in Pollock on Torts (14th ed.), 43 ; Jenks. 14 J Comp. Leg 
(1932) 209, Goodhart, 2 Mod. L. R. (1937) 1. Glanville Williams mediates, 7 Camb. 
L. J. (1939) 111. Wintield in the first edition of his Text-Rook of the Law of Tort 
adopted the first view', but in the fourth edition (see p. 18) he has somewhat modi¬ 
fied it. 
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result. Hence the law asks: ‘Was the conduct of the defendant a sub¬ 
stantial factor in bringing about the final result?’ Again, once a cause 
is set in motion, its results may be infinite. Thus the loss of Brown’s 
ship, because of a collision caused by the negligent navigation of 
another ship, may force Brown into bankruptcy deprive his sons of 
their professional education, lead to his wife’s suicide through worry, 
and the loss of a marriage by his daughter. ‘The law cannot take 
account of everything that follows a wrongful act ... In the varied 
web of affairs the law must abstract some consequences as relevant, 
not perhaps on the grounds of pure logic but simply for practical 
reasons.’ 41 At bottom the problem is one of balancing interests how 
far is the protection of the plaintiff to be carried? Hence an act is the 
‘legal cause’ of a consequence only if the law considers that liability 
should be imposed for that consequence. Hence ‘legal cause’ can be 
analysed mly by examining the cases in which liability has been 
imposed. 'Direct cause’ has no easily expressed meaning as it is used 
in law--it is a phrase that is a rationalization of concrete decisions. 12 
The law would be simpler if some decisions were expressed in this 
way—‘undoubtedly in a physical sense the defendant’s act was the 
direct cause of plaintiff’s damage, but we consider for reasons of 
policy that it is inexpedient to impose liability’. 43 

§ 104. Abuse of Rights 

Strictly, the phrase ‘abuse of rights’ is not very elegant; how can 
the law denounce as illegal the exercise of a right which is granted by 
the law? The notion lying behind the doctrine is, however, that rights 
are created for a certain purpose and that a right ceases to be such if 
it is exercised for an end foreign to that for which it was given. Many 
modern codes recognize this principle, 14 but the greatest difficulty is 

41 Per Lord Wright, The Edison , [1933] A.C. 449 at 460. 

4 ‘ Green, Rationale of Proximate Cause. 

43 Compare Cattle v. Stockton Waterworks Co. (1875), L.R. 10 Q.B. 453. The 
standing of the rule in Re Polemis, [1921] 3 K.B. 560, is now an open question in 
view of the dicta in Bourhill v. Young , [1943J A.C. 92: of Goodhart, 65 LQ R. 
(1949) 137. 

41 BCR 226: ‘The exercise of a right is forbidden, if it can have no other purpose 
than to harm some other person.’ (826 aims at the suppression of acts winch are 
contra bonos mores.) Swiss C.C. 2: ‘The law does not protect the manifest abuse 
of a right 1 Chinese Code: ‘A right cannot be exercised for the main puipose of 
causing injury to another. 1 Soviet Code 1923: ‘Civil rights are protected by the law, 
except in those cases in which they are exercised in a sense conti ny to their economic 
and social purpose. 1 The Polish Code of 1934, Ait. 135, speaks of an act ‘going 
beyond the limits fixed by good faith, or by the end fci which the right was con¬ 
ferred. 1 French law has no specific article, but the doctrine is accepted that abuse 



382 RIGHTS DIRECTLY CREATED BY LAW § 104 

to determine its real limits. Sometimes a purely subjective test is 
used—the intent to injure—but this can be proved only in the clearest 
cases. Another solution is to deduce the intent from the circum¬ 
stances. 45 Josserand has made a lengthy examination of the problem 45 
and he distinguished between three classes of rights: firstly, there are 
absolute rights on the exercise of which there is no check (for example, 
the right of cutting overhanging branches); relative rights which can 
be exercised only to protect some lawful interest; and altruistic rights 
the exercise of which is governed by the necessity of considering the 
interests of those who will be affected (e.g. the rights of a guardian 
over his ward). In short, Josserand pleads for the further moralisation 
du droit* 7 by increasing the number of rights which can be exercised 
only to gratify a legitimate interest. To carry the doctrine to its logical 
end we should have to dethrone the individualist theory of rights and 
use as a test the measure by which that particular exercise was useful 
to the community. 48 An individualist theory of property renders it 
difficult to carry very far any doctrine of abuse of rights. 

Yet most systems of law have curbed to some extent the abuses of 
exaggerated individualism. Thus ownership, defined by the French 
Code as the right to enjoy and dispose of things in the most absolute 
manner, 49 has been greatly cut down. The building of structures (such 
as false chimneys) for the purpose of blocking a neighbour's view, 
and the tapping of underground water solely to prevent a neighbour’s 
use of it, are actionable. Even a refusal to enter into contract may lead 
to responsibility, if the law disapproves of the motive, for example, if 
an employer refuses to engage any union labour. The Russian Code 
regards as unlawful the exercise of acts contrary to their social or eco¬ 
nomic purpose. Ultimately, therefore, the dispute concerning abuse of 
rights is a conflict between the individualist view which would give as 
much freedom of self-assertion as possible and the collectivist view 
that would examine the exercise of rights from the angle of the com¬ 
munity as a whole. So far, all legal systems have been fairly cautious 
in developing theories of abuse of rights. 

In English law there are traces of the view: ‘Keep within the law, 

of rights l', fault under C C. Art. 1382. The Permanent Court of International Justice 
referred to the doctune twice with approval: Gutteridge. Comparative Law (2nd 
cd.), 68 45 Gutteridge, 3 Camb. L J. (1933) 22 

44 De l'esprit ties droits et de leur relativite (1927); Evolutions et Actuahtes , 
chs. lv, v. 47 Ibid. 91. 

“ Cf Josserand. ibid. 73 ; Friedmann. 21 Can. B. R (1943) 369. 

49 Art. 544. The article adds the necessary qualification: ‘provided they are not 
used in a way prohibited by law or regulations. - 
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and you may gratify your malice to your heart’s content.’ 30 But there 
are cases where rights are qualified, i.e. protected only if they are 
exercised for the purpose for which they are given. A combination 
of two or more has a qualified right to injure Smith, provided the 
intention is to protect a legitimate interest and n^t to gratify a ‘dis¬ 
interested malevolence’. 31 Where qualified privilege is raised as a 
defence to defamation, only an honest use of the occasion is pro¬ 
tected. 52 The law of nuisance depends on a compromise between the 
interests of neighbours, and a proved intention to annoy may create 
liability for what would otherwise be covered by the principle of 
mutual forbearance. 5 - 3 Some U.S. cases have gone even farther. ‘Spite 
fences’ are not protected—‘the right to use one’s property for the sole 
purpose of injuring others is not one of the immediate and indestruc¬ 
tible rights of ownership’. 54 Some jurisdictions give a remedy on facts 
analogous to Bradford v. Pickles.™ 

Gutteridge concludes that, while the doctrine of abuse of rights is 
recognized in most continental systems, there is little attempt to give 
a definite content to the theory. 56 The main difficulty is to discover 
a formulation that will neither be too narrow nor too wide. Un¬ 
doubtedly there should be a remedy if the sole purpose of the exer¬ 
cise of a right was to injure another. But, as the conspiracy cases 
show, it is but rarely that ‘disinterested malevolence’ can be shown, 
for usually some interest of the actor can be pleaded as the object of 
the act. Even Mr. Pickles could claim that he drained the percolating 
water in order to encourage the corporation to buy his land. Clearly, 
if we put the emphasis on the purpose for which the right was given, 
much accurate analysis would be necessary before the application of 
the law was clear. Care is needed not to phrase the doctrine too 
widely, lest excessive scope be given to the vexatious litigant to inter¬ 
fere unduly with the freedom of his neighbour. 

so Allen, Legal Duties 96, referring to Mayor of Bradford v. Pickles, [1895] A C. 
587 at 598. 

51 Sorrell v. Smith. [1925] A.C. 700; Crofter Hand Woven Harris Tweed Co. Ltd. 
v. Veitch. [1942] A.C. 435. 

57 Watt v. Longsdon, [1930] 1 K.B. 130. 

?s Hollywood Silver Fox Farm v. Emmett, [1936] 2 K.B. 468; criticized by 
Holdsworth, 53 L.Q.R. (1937) 1, and approved by Goodhart, 52 L.Q.R. (1936) 461 
and 53 L.Q.R. (1937) 3. 

94 Barger v. Barringer (1909), 151 N. Car. 433 ; Restatement , Torts, § 829 : contra 
Cohen v. Perrino (1947), 355 Pa. 461. Quebec allows a remedy: 25 Can. B. R. 
(1947) 512. 

51 [1895] A.C. 587. Cf. Barclay v. Abraham (1903), 121 Iowa 619, Wyandot Club 
v. Sells (1896), 4 Dec. 254, 3 Ohio N.P. 210. 

5 Camb. L. J. (1933) 42. 
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Legislation is active in preventing abuse of certain rights. Town 
planning laws prohibit conduct by the individual which would be 
socially inexpedient: industrial laws prevent abuse of economic 
power, and patent legislation 57 stresses that the right of the owner is 
not the only factor to be considered —the community has an interest 
in the proper use of the patent. 

§ 105. Functional Analysis 

So far we have discussed the law of delict purely from the stand¬ 
point of the care required of the defendant. A functional analysis 
would ask how far are these rules successful in achieving their end 
(so far as they may be said to have an end)? 

Firstly, greater merit both from the theoretical and the practical 
approach can be claimed for those systems which base liability in 
tort on a broad principle or principles. It is theoretically more satis¬ 
fying to have general principles of liability, just as the modern law of 
contract with its theory of actionable agreement is superior to the 
undeveloped Roman law. General principles of liability allow a 
coherent body of law to be developed in a more consistent fashion 
than if the law is confined in too many pigeon-holes. The Roman 
and English emphasis on specific delicts or torts leaves gaps in the 
law and there are various anomalies which can be justified by history 
alone. In English law one may be as careless as one pleases without 
being subject to liability unless there is a duty to take care. ' 8 It being 
a question of law for the court to determine when a duty exists, this 
concept could have been used to introduce uniformity into the law, 
instead of leaving the question at large to the jury. ’ 9 But an examina¬ 
tion of the cases shows that the results of the emphasis on duty are 
rather surprising. Why should a manufacturer, when there is no 
commercial probability of intermediate examination, owe a duty of 
care to the ultimate consumer, 6 " and the liability of a builder who 
puts up a defective ceiling be limited to those who have entered into 
contractual relations with him? 01 Realistically, the explanation is that 
the latter problem was decided in 1906, 62 the former in 1932 when the 
tendency to increase liability was stronger. The influence of the ghosts 

7 Patents Au. 1949. e.g compulsoiy licences (§ 3 7 ) 

s Winfield. 34 Col L R. (1934) 41. 

* Cnccn. Law. 4 Century of Progtess. in. 50-1 

Donoghue v. Stevenson, 11932] A.C. 562, as explained in subsequent cases. 

Otto \ Holton. [1936] 2 K.B ^6 , Winfield, 52 L Q.R (1936) 313 

* Cavahet v Pope. |1906] A C 428 
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of the past is still important. It is true that within the individual forms 
of action there has been much rationalization, but this indirectly has 
had a confusing result. Rules that were once narrow and absolutely 
distinct have been extended until in practice there is much over¬ 
lapping between the specific torts. 63 The law ot negligence is fairly 
coherent, but in strict liability the exact relationship of the various 
rules to each other is still a matter of dispute. It has been said that the 
rules relating to liability for fire and to responsibility for damage done 
by savage animals are but instances of the rule in Ryland •' Case** 
yet there are many practical differences, 65 which were emphasized 
by the Lords in Read v. L Lyons & Co. Ltd.** Any part of the law 
is fascinating while it is in a fluid state, but the time has come to 
rationalize all the rules of strict liability and remove detailed differ¬ 
ences in particular cases which cannot be justified. One of the defects 
of case law is that it tends to create too many minute distinctions; in 
the chapter of tort relating to the responsibility of an occupier to those 
who enter on his premises we have the categories of those who enter 
as of right, those who enter under contract, invitees, licensees, and 
trespassers. Much learning surrounds the precise distinction between 
the duty of care owed in each of these cases, and not infrequently 
the rules have proved too subtle for a court which has been led into 
error. It is not suggested that an occupier should owe William Sykes, 
burglar, the same duty of care that he owes to his guest, but broader 
rules and a desire to obliterate unnecessary distinctions would im¬ 
prove this portion of the law of tort. 67 

On the other hand, the English reliance on case law has made the 
doctrine of tort very practical, and foreign lawyers emphasize that it 
is frequently possible in English law to find a speedy answer to a 
concrete problem which the general principles of a code leave in 
doubt. 

Secondly, in most modern systems, there is a tendency gradually 
to extend the field of liability. This is partly due to the growing accep¬ 
tance of the doctrine that the object of tort is to compensate the 
plaintiff for injury and not to punish the defendant for his wrong. 
This has caused a frame of mind which will apply strict liability 
more extensively than did our ancestors a century ago. The spread 

" Friedmann, 1 Mod. L. R. (1937) 63. 

a4 (1868), L.R. 3 H.L. 330. 81 Paton, 23 A.L.J. (1949) 167. 

“ [1947] A.C. 156. 

* T Why should not the duty owed to invitees and those who enter under contract 
be the same (in the absence of special conditions actually expressed in the contract)? 
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of insurance has enabled us to contemplate with equanimity the 
imposition of damages on a substantial scale and has tended to make 
the courts concentrate more on the woes of the plaintiff than the 
protection of the defendant. The desire to favour a poor plaintiff is 
perhaps carried farthest in Soviet Russia, which lays down that if 
there is no specific duty broken, the court may consider the financial 
standing of the parties.® 8 

The emphasis on compensation may be illustrated by modern 
developments of the law of contributory negligence. The penal theory 
requires that if the plaintiff’s fault has contributed to the accident, he 
should be denied redress, for it is unjust to punish the defendant for 
what was caused in part by the fault of the claimant. But courts 
naturally dislike refusing a remedy to a pedestrian (whose fault may 
have been as small as his injury was grave) and allowing a negligent 
motorist (who may have suffered no loss) to escape, and this attitude 
has led to many refinements which today make this part of the law a 
despair to the teacher and a terror to the litigant. The reasonable 
theory is that of comparative negligence and this has been adopted 
by many foreign countries. In England, the Law Reform (Contribu¬ 
tory Negligence) Act, 1945, 69 has modified the defence of contribu¬ 
tory negligence by providing that 

‘where any person suffers damage, as the result partly of his own fault 
and partly of the fault of any other person or persons, a claim in respect 
of that damage shall not be defeated by reason of the fault of the person 
suffering the damage, but the damages recoverable in respect thereof 
shall be reduced to such extent as the court thinks just and equitable, 
having regard to the claimant’s share in the responsibility for the 
damage’. 

This statute introduces a much-needed reform, as it was universally 
admitted that the law of contributory negligence was too harsh, and 
attempts to avoid a harsh doctrine make the law too complicated. 
But immediately controversy arose and authority may now be cited 
for the following propositions: (a) the doctrine of Davies v. Mann 70 
and that of the last clear chance are one and the same; 71 (h) the 
doctrines are distinct; 72 (c) the doctrine of the last clear chance was 
dead before the Act of 1945; 73 (d) the doctrine is still in force after 

bN Simpson and Stone, Law and Society, 2008. ** 8 & 9 Geo 6, c. 28 

70 0842), 10 M. & W. 546. 

71 Denning L.J., Davies v. Swan Motor Co. (Swansea) Ltd.. [1949] 2 K.B. 291 

at 324. 72 Evershed L J., same case at 317. 

73 Law Revision Committee, Eighth Report 1939, Cmd. 6032, Denning L J same 
case at 321 ; Lord Wright, 13 Mod. L. R. (1950) 2. 
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the Act; 74 ( e) the Act substantially modifies a living rule of the last 
clear chance. 73 Clearly further legislation is necessary unless the 
House of Lords can give an authoritative answer to these problems. 
The moral is that it is difficult to avoid the effects of a stubborn 
doctrine of the common law. 

Thirdly, there is an increasing tendency to give protection to 
personal rights, even if there is no injury to property in the strict 
sense of the word. The negligent infliction of nervous shock is row 
recognized as a cause of action in English law, 76 and damages may 
be awarded for loss of expectation of life. 77 This la* t example is 
rather interesting, for the infliction of death is not a tort i i English 
law—logically, therefore, there should be no action for the loss of ten 
years of life. But the courts frankly admitted the anomalous nature 
of the rule which denies a cause of action when death is negligently 
inflicted and refused to extend the doctrine farther than was required 
by a narrow view of the theory of precedent. In many continental 
systems offensive invasion of the privacy of another is an actionable 
wrong; English law has refused to recognize such a tort, 78 although 
in particular cases what is in essence a right of privacy may be pro¬ 
tected by the use of other rules. Further examples show that English 
law is still backward in its protection of some personal rights. The 
law of slander is based on damage rather than insult; recovery for 
seduction requires proof of loss of service; truth is a complete defence 
to those who publish the youthful lapse of a grave and now blameless 
citizen, and only in criminal libel must it also be shown that the publi¬ 
cation was in the public interest. Yet where juries are concerned ‘a 
soiled reputation seems assured of more liberal assuagement than a 
compound fracture’, 79 and this is an index of the modern realization 
of the importance of the protection of personal rights. 

§ 106. Quasi-Contract 

It is impossible to define accurately the nature of quasi-contract, 
for it originated as a heterogeneous collection of actions which could 

74 Stallybrass, Salmond on Torts (10th ed.), Preface; Asquith L.J., Henley v. 
Cameron (1935), 65 T.L.R. 17 at 20; Goodhart, 65 L.Q.R. (1949) 237. 

75 Glanville Williams, 9 Mod. L. R. (1946) 105. 

74 Hambrook v. Stokes, [1925] 1 K.B. 141 ; Bourhill v. Young, [1943] A.C. 92. 

77 Rose v. Ford, [1937] A.C. 826. 

74 Cf. Victoria Park Racing Co. Ltd. v. Taylor (1937), 58 C.L.R. 479. 

1)t Per MacKinnon L.J., Groom v. Crocker, [1939] 1 K.B. 194 at 231. ‘I can well 
imagine the other Mr. Groom saying to the plaintiff: “You have all the luck. I had 
my skull fractured and I get only £900, but because someone said you fractured it, 
you get £1,000. And it was only said to my solicitors, who would not believe it for a 
moment.” ’ 
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not easily be fitted under the heading of delict or contract. 80 The 
term really means that a man in certain cases is bound as if he had 
made a contract, but, as the obligation is frequently enforced in cir¬ 
cumstances in which it is clear that no contract was intended, the 
term is a source of confusion. It is desirable that a more appropriate 
nomenclature should become established—such as ‘unjust enrich¬ 
ment* or ‘restitution’. 81 From the standpoint of jurisprudence, many 
quasi-contracts are analogous to delict rather than to contract; for 
in contract the duty is incurred by the free consent of the party, 
whereas in delict and most quasi-contracts the duty is laid down by 
the law. 

Roman law instances such cases as the following: negotiorum 
gestio , 82 the liability of a guardian to his ward, the relation between 
common owners who were not partners and the condictio indebiti , 83 
This condictio is a particular remedy for certain types of unjust 
enrichment, but Justinian did not include analogous examples under 
his heading of quasi-contract. Thus we do not find in Roman law a 
broad principle that unjust enrichment should be restored; it can be 
said only that there were several remedies which covered part of the 
ground. 

The French Code defines quasi-contract 84 (not very elegantly) but 
instances only two specific cases— negotiorum gestio and unjust 
enrichment. The text-books and courts have, however, developed a 
broad principle of unjust enrichment which is discussed in the next 
section. In English law the traditional classification of the forms of 
action has had rather a narrowing effect The remedy of indebitatus 
assumpsit was extended to cover cases of a contract implied in law. 85 
Lord Mansfield attempted to rescue this branch of the lav/ from the 
marsh of technicality into which it was sinking’ 56 and laid down a 
broad doctrine depending on natural justice and equity, the concep¬ 
tion of aequum et bonum 81 This attempt has been sharply criticized, 

*° Winfield, Province of the Law of Tort . ch. vm. 

" Seavey and Scott, 54 L.Q.R. (1938) 38-9. 

13 A gestor who in an emergency looked after the affairs of an absent citizen 
without his authority could recover his expenses in certain cases 
** Inst. 3. 27: a claim for the return of money paid in eiror 
“ CC Art. 1371. 

** The contract implied by law must be distinguished from a contract tacitly 
made by conduct. If 1 board a tram, a ical contract is made: if I refuse to restore 
moiiL'y paid in eiror, the law imposes on me an obligation to restore. Winfield 
Province of the Law of Tort, ch. vii; Jackson. History of Quasi Contract 
1,4 Winfield, Province of the Law of Tort, 127. 

47 Moses v. Macferlan (1760), 2 Burr. 1005. 
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partly because of the confusion between equity and common law, 
partly on the ground that these vague tests are not a very precise 
guide/ 8 But is the fiction of the implied contract of any real assis¬ 
tance in determining what after all is a question of policy? Historically 
the doctrine was useful as it enabled assumpsit to be extended to a 
new situation. But how seriously should we take these fictions today ? 
Is the fiction which was once progressive now to be used to hamper 
the law? 89 Winfield is courageous enough to define quasi-contract 
without any reterence to an implied contract—‘liability not exclu¬ 
sively referable to any other head of the law, imposed upon a par¬ 
ticular person to pay money to another particular person on the 
ground of unjust benefit’. 90 

In considering the actual rules of English law, firstly, we note 
that then is no remedy for negotiorum gestio, on the ground that 
‘liabilities are not to be forced upon persons behind their backs’ 91 — 
American law has been here rather more liberal.'* 2 Secondly, some 
cases which are treated as quasi-contracts are not really such. 93 
Among the true cases Winfield instances (inter alia) total failure of 
consideration, money paid under mistake, the liability of a husband 
for his wife’s necessaries, contribution, and the liability of a lunatic or 
drunkard for necessaries. 94 If an infant bu\s food on credit, this may 
be a case of quasi-contract, for the infant is not bound because of his 
promise to pay a certain price, but need only pay a reasonable price 
on the ground that otherwise he would be unjustly enriched. 95 But 

Sinclair v. Brougham, f 1914] A.G. 398; Bnylts v. The Bishop of London, 
[1913J 1 Ch. 127; Holt v. Markman , [1923] 1 K.B. at 513, where Scrutton L.J. said 
that the history of this action is one of ‘weil-mcaning sloppincss of thought'. Cf. 
Allen’s retort, 54 L.Q.R. (1938) 201 at 205: ‘It is strange that to some even of the 
most acute legal minds the law seems to be most “sloppy” when it is most sensible.’ 

Lord Wright, 6 Camb. L. J. (1938) 325-6. Is the law prevented from implying 
a fictitious contract in circumstances in which a real contract could not have been 
made, e.g. because it was ultra vire^l But a lunatic cannot make a real contract and 
yet may be bound in quasi-contract. An American writer refers to the argument based 
on ultra vires as a heresy which happily does not exist in America: E. S. Thurston, 
45 Mich. L. R. (1947) 941. On the other hand, Lord RadchfTc emphasizes that quasi¬ 
contract should not be so extended as to evade the law: Boisscvain v. Weil (1950), 

1 All E.R. 728 at 734. 

90 Province of the Law of Tort, 119. 

91 Falcke v. Scottish Imperial Insurance Co. (1886), 34 Ch. I). 234 at 248: Re 
Cleadon Trust Ltd., [1939] Ch. 286. Friedmann regards this as demonstrating the 
individualism of the common law: 21 Can. B. R. (1943) 369. 

91 Restatement of the Law of Restitution, §§ 114 et seq. 

9i e.g. Contracts of record (judgments and recognizances), duties arising from a 
public calling or profession : Winlield, Province of the Law of Tort, 149. 

91 In re Rhodes (1890), 44 Ch. D. 94. This matter is now dealt with by statute— 
Sale of Goods Act, 1893, § 2. 

9i Fletcher Moulton L.J., Nash v. Inman. [1908[ 2 K.B. 1 at 8-9. 
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some executory contracts will be enforced against an infant 98 —here 
the law does not demand the restitution of an undeserved benefit but 
rather enforces a real contract made by the infant. 97 Hence it is not 
accurate to say that in all cases an infant’s liability for necessaries is 
quasi-con tractual. 


§ 107. Unjust Enrichment 

The doctrines which fall under the head of quasi-contract are really 
founded on a broad principle that unjust enrichment should not be 
retained at the expense of one who has suffered. In some systems, 
however, the actual rules of quasi-contract are rather limited, and the 
broader doctrine has been called into play to supplement the law. In 
French law the principle is known by the name of actio de in rent 
verso,™ which ‘is founded on the principle of equity which forbids 
one man to enrich himself at the expense of another’. It applies in 
every case in which, ‘the estate of one person being enriched without 
lawful cause at the expense of another person, the latter, in order to 
obtain what is due to him, does not enjoy the benefit of any action 
based on contract, quasi-contract, delict or quasi-delict’. 99 

Some of the more recent codes contain a general article providing 
that unjust benefit must be returned. 100 The Restatement of the Law 
oj Restitution provides interesting material, as it attempts to get 
behind the forms of action and the historical divisions between law 
and equity to the real principles on which this part of the law is based. 
Quasi-contract provides many examples of restitution, but we see 
others in equity, e.g. the doctrine of the constructive trust. This last 
phrase is defined in the Restatement in a very broad fashion as 
denoting cases where a person holding title to property is under an 
equitable duty to convey it to another on the ground that he would 
be unjustly enriched if he were permitted to retain it. 101 This is rather 

Robctts v. Gray, [19131 1 K B. 520 ; Anson, Contract (19th ed.), 133 

97 ‘As at present advised l find difficulty in acceding to the view that there is 
nothing that can properly be called a valid contract on the part of an infant—that 
all that can be inferred is an obligation on his pait, which is improperly termed a 
contract, to repay money spent in supplying necessaries’—pi i Lord Hanwotlh M.R., 
Hoyle v. White City Stadium, [1935] 1 K.B. 110 at 123. Landon, 51 LQ.R. (1935) 
270 and Cheshire and Fifoot, Law of Contract (2nd cd. 296-7j are rather critical of 
v 1 as dictum 

'** I his action has a different operation from the Roman remedy. 

*’ Cited Amos and Walton, Introduction to French Law, 206. 

100 Polish Code (Art. 123); C.C. of Japan (Art. 703), Soviet Russia (Arts. 399- 
402); BCR. 812; Swiss Federal Code of Obligations (Art. 62) ; Chinese (Art. 179). 
See David, S Camb. L J. (1934) 209, and Josserand, Evolutions et Actualites 152 
s lhu 
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a wider definition than would be given by an English lawyer. The 
Restatement , therefore, treats under the subject ‘Restitution* both 
legal and equitable remedies. 102 

If our law were to be logically arranged, it would be necessary 
to consider whether some remedies which now fall under tort should 
not be placed under the head of ‘Restitution’: e.g. replevin, detinue, 
and trover. The lesson to be gathered from the study of any living 
system is that it is impossible to force the growth of living forms into 
rigid classifications. But the jurist should attempt to correlate as far 
as possible those branches of the law which depend on the same 
principles or give analogous remedies. 

The question how far English law has adopted the principle of 
unjust enrichment is a matter of great dispute. Lord Wright 103 pleads 
for a complete re-survey of this branch of the law, arguing that the 
fiction of the implied contract is now otiose, and that the basis of 
the law should be restitution where it is unreasonable and unjust for 
the defendant to retain the benefit which he has received. It would, 
of course, be necessary to evolve detailed and definite rules, but if 
these are based on an intelligible principle, then the law can be 
developed in a more coherent fashion than if it rests on the insecure 
basis of an obsolete fiction. The theory of the implied contract still 
has supporters, 104 but it really only pushes the difficulty a stage 
farther back, for we still have to ask when it is just and reasonable 
for the law to imply such a contract. 105 

102 Cf. Winfield, 54 L.Q.R. (1938) 529 at,532: ‘It may be a dreadful shock to the 
pure common lawyer and to the pure equity lawyer to find themselves compelled to 
embrace each other, but it is high time that they should realize that there is but one 
principle in this branch of the system.’ The application of the term ‘Restitution’ has 
the approval of Lord Wright: Fibrosa Spdlka Akcyjna v. Fairbairn Lawson Combe 
Barbour Lid., \ 1943J A.C. 32. 

10,1 In The Future of the Common Law, 94; Legal Essays and Addresses, 1 at 33. 

104 Logan, 2 Mod. L. R. 158 sums up the authorities. 

105 Anson, op. cit. 429. 
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XIX 

REMEDIAL RIGHTS 

§ 108. Introduction 

Remedial rights arise from the infringement of a primary right, 
whether that right is created by a juristic act or directly by law. Thus 
the breach of a contract is an unlawful act which breaks a duty which 
has been voluntarily incurred; the commission of a tort is an unlawful 
act which is the breach of a duty laid down by law. In this chapter 
we consider the various types of remedial rights which the law will 
allow. 


§ 109. Types of Remedial Rights 
(a) Self-Help 

The early method of enforcing rights was by self-help, 1 but law 
can operate effectively only when it masters the natural desire of man 
to ‘take the law into his own hands’. The great need for any primitive 
system is to secure order and to protect the weak against the lawless 
activities of the strong. Pollock and Maitland suggest that the law in 
the thirteenth century kept up its courage by bold words: ‘it will 
prohibit utterly what it cannot regulate’. 2 Now that the courts are 
strong enough to deal with even the most recalcitrant subject, the 
law allows ‘an amount of quiet self-help that would have shocked 
BractonV and the rights of recaption of chattels, self defence, distress 
for rent, distress damage feasant and abatement of nuisance illustrate 
methods by which a person may still take active steps to remedy a 
wrong without setting in operation any process of a court. But 
the law zealously guards against any abuse of these remedies—for 
example. Lord Atkinson has said: 

‘the abatement of a nuisance is a remedy which the law does not 
favour. . . . “The security of lives and property may sometimes require 
so speedy a remedy as not to allow time to call on the person on whose 
property the mischief has arisen, to remedy it. In such cases an individual 
would be justified in abating a nuisance from omission without notice. 
In all other cases of such nuisances, persons should not take the law into 
their own hands, but. . . appeal to a court of justice.” ,4 

1 Supra, §§ 12 and 13 1 History of English Law , n 572. * Op. cit. 

4 Lagan Naugation Co v Lambeg Bleaching Co , 11927] A.C. 226 at 244. 
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TYPES OF REMEDIAL RIGHTS 
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(b) Legal Process 

I. Declaratory Judgment. In most cases a person can enforce his 
rights only by the use of the appropriate legal process. Sometimes the 
mere declaration that the right exists may be all that a plaintiff 
requires, for his opponent may be quite willing to carry out such legal 
duties as a court may declare binding. Hence the declaratory judg¬ 
ment has become quite important in modern times. It would be 
ridiculous if the court, in effect, said that the only way to determine 
whether the suspect was a mushroom or a toadstool was to eat it 5 — 
that is, that I must first run the risk of breaking the law before I can 
ask the court what the precise legal position is. The declaratory judg¬ 
ment must be distinguished from the moot case and the advisory 
opinion. Courts are too busy to solve problems that are not related 
to the convicting interests of two parties actually before the court, 
and the answering of moot problems would be dangerous, for those 
whose interests were affected might not have the opportunity of 
presenting an argument. A declaratory judgment is the result of an 
action between two parties arising out of a dispute as to their legal 
rights, and the sole significant difference from an ordinary action is 
that the plaintiff merely asks for a declaration of rights and not for 
the execution of any legal process. But such a judgment is binding 
between the parties in any future litigation arising out of the same 
facts. 6 

II. Prevention. If I discover that you are about to break a legal 
duty owing to me, the most effective protection that the law can give 
is to act before the threatened wrong takes place. Medicine has no 
monopoly of the maxim that prevention is better than cure. Before 
the court had developed an effective process, the parties themselves 
attempted to secure the observance of agreements by requiring, at 
the time the agreement was made, either the surrender of a hostage, 
or of a chattel, as security. Modern law has the more convenient 
remedy of the injunction by which the court will order the defendant 
to carry out a positive duty or refrain from committing a particular 
wrong. If I discover that you are about to defame me in a novel which 
is in the hands of your publishers, I can prevent the publication of the 
novel and thus protect my reputation before it is ruined. 

III. The Enforced Performance of a Primary Right. Thus the law 
may prevent an injury before it actually takes place. If a primary right 

s Borchard, 31 Cul. L. R. (1931) 589 
4 Jennings, 41 Yale L. J. (1932)407. 
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has already been broken, in some circumstances the law will give 
redress by enforcing the primary right so far as that is possible. If 
Jones’s building interferes with Brown’s ancient lights, the court may 
compel Jones to remove the building. If Robinson has not carried out 
his contract, specific performance may be decreed, i.e. he will be 
ordered to carry out its terms on pain of being guilty of contempt of 
court. The common law was defective in that it possessed no adequate 
machinery for these purposes, but the power of the Chancellor pro¬ 
vided an effective machinery through the use of the injunction. Equit¬ 
able remedies cannot, however, be secured as of right, but only if the 
court considers that damages would not be an effective remedy and 
that it is equitable to make a decree. 7 In French law a defendant 
could be ordered to deliver certa res or a sum of money, but only in 
rare cases could any other act be ordered. Nemo praecise cogi potest 
ad factum. But the convenience of a wide protection of primary 
rights is shown by the efforts of French law to introduce indirectly 
a power that was not given directly by the Code. By what is termed 
an astreinte the defendant is ordered to pay a certain sum as damages 
for every day that elapses before the duty is fulfilled, the amount of 
the sum being determined by a desire, not to compensate the plaintiff, 
but to conquer the obstinacy of the defendant. 8 

In some cases it is physically impossible for the law to enforce the 
performance of a primary right—no legal process can restore to a 
wife her breadwinner, if he has been killed by the defendant’s negli¬ 
gent act. In such instances the law must be content with awarding 
damages, not because they are considered adequate, but because 
there is no other course open. 

In other cases the law refuses a grant of specific performance on 
grounds of policy. It would obviously be impolitic to force a ladv to 
carry out a promise to marry, if she was unwilling to do so. What¬ 
ever was once the case, a husband cannot now by English law 
imprison his wife to secure her obedience to his commands, ,J nor will 
the court force a wife to return to her husband against her will. It is 
needless to emphasize that the court will not enforce agreements 
which it regards as contra bonos mores. Contracts for personal 
services also present many difficulties. If an opera singer has bound 
herself to appear only in Brown’s theatre, the law may prohibit her 

7 Hutton v. Watling, [1947) 2 All E.R. 641 at 645. 

* Amos and Walton, Introduction to French Law . 186; Krassa, 21 Can B R 
(1943) 337. 

9 R. x. Jackson, [1891] 1 Q.B. 671. 
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from accepting a better offer from Jones, but to compel the lady to 
sing against her will might lead to fantastic results. Specinc perfor¬ 
mance may be refused where undue hardship would be caused to the 
defendant. 

IV. Damages. It has been said that no part of English law is so 
uncertain and so confused as that relating to damages. 10 This is due 
partly to the inherent difficulty of doing justice to both parties. 
Sentiment leads us to compensate the plaintiff for all loss, impartiality 
to remember that, especially where there is no fault, too great a 
burden should not be placed on the defendant. Partly the confusion 
is due to our lack of basic theories in tort, partly because the law of 
damages is surprisingly modern and has not yet been thoroughly 
worked out. The fact that there is so much dispute whether there is 
any difference between contract and tort in the rule relating to remote¬ 
ness of damage is surely significant. 11 

There are several varieties of damages. The amount awarded may 
be such as to indicate that ‘the Court has formed a very low opinion 
of the plaintiff’s bare legal claim, or that his conduct was such that 
he deserved, at any rate morally, what the defendant did to him’. 12 
These are termed contemptuous damages. What are called nominal 
damages do not necessarily indicate that the court has any scorn for 
the plaintiff’s case. 13 Trespass to land is actionable per se, i.c. without 
proof that any actual damage has been done; an owner may sue a 
trespasser for nominal damages merely as a warning to others. The 
most common type of damages is compensatory —in this case the 
aim is to grant such compensation as seems a fair recompense. 

Difficult problems arise which cannot be solved by any a priori 
theory. If damages are given for loss of expectation of life, it is clearly 
impossible accurately to assess in money the value of ten, twenty, or 
thirty years of existence. 14 No damages can adequately compensate 
for loss of health in a motor-car accident. Just as in problems of 
causation the lines cannot be drawn with logical accuracy, so in 

10 Cf. Atkin L.J. (as he then was) in The Susquehanna. 11925] P. 196 at 210. 

1 ' Goodhart, 2 Unix*, of Toronto L. J. (1937) 1. 

11 Winfield, Text-Book of the Law of Tort (4th cd.), 146. 

13 Damages are not necessarily nominal because they arc small. I may sue for 
compensation for damage estimated at live shillings—if I recover, this would be 
compensatory damages. 

14 Compare the varying figures awarded for loss of expectation of life ranging 
from £90 awarded for a child of three years who was killed, £1,500 for a child of 
eight years, to £1,000 for a girl in the twenties. The House of Lords has now decreed 
that damages should be set at a much lower figure, Benham v. Gambling, [1941] 
A.C. 157. 
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assessing damages the law attempts a reasonable compromise, arbi¬ 
trarily but necessarily regarding certain types of damage as too 
remote. It is, perhaps, inevitable that the cases are hard to reconcile. 
If you convert my goods, should I receive the actual value of the 
goods or in addition the profit which I have lost on a contract of 
resale which I have already made? This simple question is not easy 
to answer on the cases as they stand. 15 The Court of Chancery by 
Lord Cairns’s Act, 1858, was given power to award damages in lieu 
of an injunction, where damages would be an adequate remedy. If 
the wrong has not yet taken place, how are the damages to be ascer¬ 
tained? This raises the problem of anticipatory damages. 16 

Finally, damages may be exemplary or vindictive. Just as in 
contemptuous damages the court, considering the plaintiff’s moral 
conduct, reduces the amount payable, so in the case of exemplary 
damages the conduct of the defendant is scrutinized and made a 
ground for inflating damages. 17 An insulting assault, such as spitting 
in a man’s face, or a wanton trespass in order to disturb a garden 
party, may be visited with very heavy damages, although no financial 
loss can be proved. 18 In seduction the action is technically for loss 
of services, but actually exemplary damages arc allowed as a solatium 
for the outrage to the family honour. In contract, the only case in 
which exemplary damages can be obtained is that of breach of 
promise to marry. 

Exemplary damages are often regarded as frankly punitive, in that 
the defendant is forced to do more than make compensation for the 
loss he has caused. But if we regard the law as protecting not only 
financial interests but also certain rights of personality, then exem¬ 
plary damages can be regarded as compensation for a wanton out¬ 
rage an iniitria in the Roman sense. 

Purely penal damages are recoverable in English law only in that 
curious anomaly, the action by the common informer. In order to 
supplement the weak enforcement of the law, certain statutes laid 
down that pecuniary penalties could be recovered by anyone who 
cared to sue the doers of certain prohibited acts. 1 '’ In Roman law, 
however, the damages in delict were frequently calculated on a penal 

" The Arpad, [1934] P 189: Goodhart, 2 Univ. of Toronto L. J. (1937) 1. 

“ Leeds Industrial Co-operative Society Ltd. v. Slack , [1924] A.C. 851. 

17 Winfield, ihid. 148 

11 A iciest v. Harvey (1814), 5 Taunt. 442. 

19 Cf. the icsual of the Sunday Observance Act, 1781, which made liable to 
penalties those who sold seats, or advertised the selling of scats, loi peiformances 
on Sunday: Orpcn v New Empire Ltd. (1931), 48 T.L.R. 8. f 




§ 109 TYPES OF REMEDIAL RIGHTS 397 

basis. Thus in furtum , the owner not only had an action for the 
recovery of goods, but could recover a penalty of twice or fourfold 
the value according to whether the furtum was non manifestum or 
muni je stum. 

Another distinction in the law of damages is that some wrongs are 
actionable per se (such as trespass to land or libel) and others are 
actionable only on proof of actual loss (such as civil conspiracy). Not 
all forms of ‘damage’ are recognized as sufficiently important by the 
law to justify a cause of action which requires proof of actual damage 
—thus the law does not attempt to give a remedy for mental pain 
and suffering per se. But once there is a cause of action on other 
grounds, what Street aptly calls ‘parasitic damage’ 20 may be allowed 
to swell the compensation. The disgrace, anguish, and wounded feel¬ 
ings of a father at his daughter’s seduction are not a cause of action 
per se: but if loss of service be proved, such factors may increase the 
damages. 

20 Foundations of Legal Liability, i. 461. 
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EXTINCTION OF RIGHTS 

§ 110. Extinction of Rights 

There are many ways in which rights may be extinguished. In some 
systems of law this question is discussed in relation to each type of 
right, 1 but this approach, however necessary in dealing with the 
minutiae of any one system, is inappropriate for jurisprudence. The 
only possible method is to treat together the general causes of extinc¬ 
tion of rights. Rights may be extinguished by performance of the duty, 
consent, the exercise of a power by one party without the consent of 
the other, impossibility of performance, frustration, the operation of 
law or prescription. 2 

1. Performance may be actual or substituted 

Dealing first with the former, it is clear that if the right is to one 
specific act or forbearance or a limited number of acts or for¬ 
bearances, then compliance with the duty extinguishes the right, for 
it has served its purpose and has no longer a reason for continuing. 
If Jones pays me the five pounds that he owes me, that destroys my 
right to demand the money. But the extinction of the right does not 
mean that the position is the same as if the right had never existed, 
for, if it afterwards appears that owing to a mistake of fact my claim 
to the money was not valid at the moment when it was paid, then 
Jones may recover it. 

But if the right is to a series of acts or forbearances, then perfor¬ 
mance of the first act of the series does not affect the obligation to 
perform the rest. Where rights in rem are granted by the law (e.g. the 
right of an owner that no one shall trespass on his land), then the legal 
duty of performance is continuous; for persons are bound not only to 
forbear from trespassing once, but to continue to forbear. This is, 
perhaps, too obvious to need stressing. 

On analysis, the cases of substituted performance really fall under 
other heads, for the ‘substitution’ must be due either to an agreement 
of the parties or to the operation of law—and both of these are dis- 

1 Thus the Restatement of the Law of Contracts gives twenty-one methods by 
which contractual rights may be extinguished—§ 385. 

2 Cf. C.C., Art. 1234, which instances payment, novation, voluntaiy release, 
compensation, merger, loss of the res, avoidance or rescission, prescription. 
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cussed below. If I have contracted with Jones for the purchase of a 
German car, 1 may agree, if the performance of the contract is diffi¬ 
cult, to accept in place of it an English car. This is, in reality, the 
destruction of the one obligation and the creation of another by the 
agreement of the parties. Set-off illustrates substitution by operation 
of law. If Jack owes Tom ten pounds and then, owing to other engage¬ 
ments between the same parties, Tom becomes indebted to Jack for 
five pounds, Tom can claim only five pounds. 3 

2. Consent 

The great majority of rights may be waived by agreement between 
the parties. 

Where rights arise from an agreement, the very terms which create 
the right may provide for its extinction in certain contingencies. Thus 
a condition subsequent may destroy the rights which have been 
created, 4 or a clause may give one of the parties, or both, the power 
to withdraw or to annul the agreement in certain circumstances. 5 

‘Release’ is the term used in many parts of the law to denote the 
surrender of a right. Thus if a simple contract is still executory on 
both sides, the parties may by agreement destroy the rights that they 
have just created. But the doctrine of consideration qualifies English 
law. My waiver of rights is consideration for your waiver, where 
both of us forgo something; but if a contract has been executed by 
A, A is not bound by his release of B, unless consideration exists or 
the release be made by deed. A promise to forgo part of a debt is not 
binding unless there be consideration for it. In systems which do not 
base the law of contract on consideration there is not this complica¬ 
tion, 6 but the doctrine of contrarius actus has had great influence— 
an obligation made in a solemn foim must be destroyed by the 
method by which it was created. 

Novation is another method of discharge of rights by agreement, 
but it is more appropriate to rights in personam. Novation may take 

5 In some systems of \?lW set-off operates only in an actual action between the 
patties: Searles v. Sadgrove (1855), 25 L.J.Q.B. 15. In German law there is an 
independent right of set-off: BGB. 387. In French law, ‘compensation’ takes place 
as a matter of right by the sole operation of the law, even without the knowledge 
of the debtor: C.C., Art. 1290. 

4 Strictly a condition precedent docs not destroy rights, but rather prevents them 
from arising. 

5 Conditions may also be implied by law. Thus a common carrier may be dis¬ 
charged from his obligation to deliver the goods safely, if they are lost through act 
of God or king’s enemies. 

6 Cf. C.C., Arts. 1282 et seq. 
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place in three ways. 7 Firstly, there may be a change of form, as when 
the duty to pay the price under a contract of ‘'.ale is transformed into 
a promise to pay by stipulatio. Secondly, the subject-matter of the 
obligation may be altered, as when Jones agrees to accept Blackacre 
instead of Greenacre. Thirdly, the parties may be changed, either the 
right or the duty being transferred to one who previously was outside 
that particular contractual bond. James may release William from his 
duty, on condition that the duty is assumed by Phillip; or Kenneth 
may assume the duty to pay Joseph instead of Jack, the original 
debtor. Technically, novation is really the cancellation of one corn- 
plexus of rights and duties and the substitution of another for it. 
Today assignment” has become so much simpler that there is not the 
same need for technical rules of novation as there was in primitive 
systems where the tie of obligatio was so intensely personal that it 
was considered unthinkable that a creditor could deal with a debt 
owed to him by assigning it to another. 

3. The exercise of a power by one party to destroy an obligation 

without the consent of the other 

In certain cases there may be a power in one party to avoid a con¬ 
tract without the other’s consent. Thus to protect the inexperience of 
the infant, he may be favoured by the law with this power. 9 Again, 
one who has obtained rights by fraud, duress, or undue influence is 
liable to have those rights defeated by the exercise of a power of 
avoidance. 

If there are reciprocal obligations which have been validly created, 
one who commits a breach of his duties may lose the right to call on 
the other for performance. This is sometimes termed discharge of 
contract by breach. Any breach of contract creates remedial rights; 
but in addition, my breach of a contract may destroy any claim 
(which I would otherwise have had) that the other party should per¬ 
form his obligations. By discharge we must understand, not merely 
the right to bring an action under a contract because the other party 
has not fulfilled its terms (the contract being still in existence), but 
the right to consider oneself exonerated from any further perfor- 


7 C C., Art. 1271 ct seq ; Restatement of the Law of Contracts, § 424. 

9 Supra. §11. 

* The common law rule gave power to avoid contracts which v.cre neither for 
necessanes nor for the infant’s benefit But the rule has now been modified by 
statute -Sale of Goods Act, 1893, § 2. 
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mance under the contract—the right to treat the legal relations under 
the contract as having come wholly to an end. 10 

4. Impossibility of performance and frustration 

If the fulfilment of a promise is impossible ab initio under all con¬ 
ceivable circumstances, most legal systems discharge the right to per¬ 
formance. More difficult problems arise when performance becomes 
impossible through a change of circumstances which occur subse¬ 
quently to the creation of the right—supervening impossibility or 
casus. In Roman law casus would relieve only that party for whom 
performance was impossible, leaving the other to fulfil his obliga¬ 
tions. This might easily lead to unjust results, but in the newer types 
of contract bonae fidei the claim would contain the words ex fide 
bona , and the iudex would condemn only for such sum as was reason¬ 
able after taking into account all the circumstances. 11 Modern Roman 
doctrine has emphasized the second tendency, and in French law to¬ 
day, where performance of the obligation is impossible because of 
force majeure , the obligation is discharged and the parties are put 
back as far as possible into their former position. 12 But the defence 
was narrowly construed and during the First World War jurists elabor¬ 
ated the doctrine of imprevision which was based partly on good faith 
and partly on the maxim rebus sic stantibus. 13 This, however, was 
applied mainly in administrative law. 14 

English law began with a very strict rule that although supervening 
impossibility would be a defence for the breach of a duty laid down 
by the law, yet if the duty had been assumed by contract , then a party 
must pay damages if he cannot fulfil the promise. 15 The argument 
was that it was always possible for a party to a contract to protect 
himself by the insertion of a special clause. In spite of this doctrine, 
however, English law has gone very far in the creation of a doctrine 
of impossibility of performance. Death of the promisor destroys a 
duty to fulfil a contract for personal services: a serious illness may 

Anson, Contract, ch. xv; Restatement Contracts, § 397. 

‘ Bucldand, 46 Harv. L. R. (1933) 1281 ; GoUschalk, Impossibility of Perfor¬ 
mance in Contract ; Webber, Effect of War on Contracts ; McElroy, Impossibility 
of Performance. 

C.C. Arts. 1147-8; Amos and Walton, Introduction to French Law, 19.S-6. 

13 i.e. the theory that agreements should be binding only so long as conditions 
remain substantially the same. This doctrine was frequently urged in international 
law as an excuse for breaking a treaty. 

14 R. David, 28 J. Comp. Leg. (1946) 13. This volume also contains studies of 
frustration in Scots, S. African, and German law. 

15 Paradine v. Jane (1647), Aleyn 26. 

5373 * D d 
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have the same effect, 16 or a relaxed throat may relieve a singer from 
the duty to take part in an opera. 17 

English law, however, frequently treats under one head problems 
that are not really the same: destruction of the subject-matter of the 
contract, supervening illegality, total failure of consideration, and the 
doctrine of commercial frustration. Different considerations apply in 
each of these cases, and the tendency to group them together under 
the heading of impossibility of performance has not led to clarity. 
This confusion was shown in the group of cases arising out of the 
postponement of the coronation procession. Is a contract discharged 
if it related to the hire of rooms from which the procession might be 
viewed, but did not specifically refer to the procession? It was not 
physically impossible to carry out the contract, for the rooms were 
available for use, but the Court of Appeal held that the contract was 
discharged on the ground that the circumstances, on the basis of which 
the parties had impliedly contracted, had been entirely changed. 18 
Until 1942, English decisions left the parties as they were at the time 
the contract was discharged - if the whole rent or a deposit was by 
the terms of the contract payable on a date before the postponement 
was announced, then such sum must be paid. The Roman rule seems 
fairer, that the index should decide what was due ex fide bona. In 
1942 the House of Lords 10 unanimously overruled the so-called rule 
in ( handler v. Webster. 2 " It is true that both parties are released from 
further performance of the contract, but in quasi-contract the loser 
can recover where there has been a total failure of consideration. As 
Lord Simon pointed out, however, the English ru’e is not abstractly 
fair in all cases, for English law does not apportion a prepaid sum—if 
there is a total failure of consideration, the whole sum must be repaid 
even though the party has already been put to expense in preparing 
to carry out the contract. If there is not a total failure of consideration, 
then apparently nothing is repayable. Tnis matter has now been 
covered by legislation 21 and the court is empowered to make a wider 
adjustment of the rights and liabilities of the parties. The statute 


16 Rohm on v. Davison (1871), L.R. 6 Ex. 269. 

Eycu f the condition is due to the singer’s failure to change wet clothes? 
Vise. Smun, Constantine Line Ltd. v. Imperial Smelting Carp ., [1942] AC 154 

ls Krell Henry , [1903] 2 K.B. 740; McNair, 35 L.Q.R. (1919) 84. 

Hbro\a Spolka Akcyjna v. Fairbairn Lawson Combe Barbour Ltd., [1943] 

:o [1904] 1 K.B. 493. 

Glam die Williams, The Law Reform (Frustrated Contracts) Act, 1943 
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does not define frustration, but rather regulates what is to happen, 
once it has occurred. 

Commercial frustration frequently arises in time of war, for in 
many cases, although performance is physically possible, it would be 
so long delayed that to enforce the obligation would be harsh. 32 A 
doctrine of frustration was developed, but it is usually considered 
under the heading of impossibility of performance, and today it is 
becoming increasingly difficult to draw a clear line between the two 
doctrines. It is significant that the Restatement defines impossibility 
as not only strict impossibility, but also impracticability because of 
the extreme and unreasonable difficulty, expense, injury or loss in¬ 
volved. 23 The correct view seems to be that of Lord Sumner who 
describes the modern doctrine as ‘a device by which the rules as to 
absolute contracts are reconciled with a special exception which jus¬ 
tice demands’. 24 Lord Wright states that the court in the absence of 
express intention of the parties determines what is just. 25 To some 
judges, this seems too great an interference with the autonomy of the 
will, 26 and hence a narrower doctrine is advanced on the basis of a 
term implied in the contract. One interpretation makes the basis of 
the implied term ‘what the court thinks the parties ought to have 
agreed on the basis of what is fair and reasonable’ 27 —on this objec¬ 
tive test there seems little difference between the two theories. 28 The 
difficulty is to achieve a fair compromise and yet not to interfere too 
greatly with the security of contract. A party must not be allowed to 
escape from a contractual tie, merely because a change in the circum¬ 
stances turns an anticipated profit into a loss. If a contract relates to 
the sale of German aniline dyes, the outbreak of war may render per¬ 
formance illegal and probably impossible: but if Jones contracts to 
sell dyes, the mere fact that the outbreak of war renders it excessively 
costly to fulfil the contract does not absolve him. 29 War casts a severe 
strain on whatever rules a legal system may adopt: currency control 

" Gutteridge, 51 L.Q.R. (1935) 110. 

2J Restatement of the Law of Contracts, § 454. 

2t Hirji Xfulji v. Cheong Yue Steamship Co. Ltd., [1926] A.C. 497 at 510. 

1 Legal Essays and Addresses, 258. 

’* Stone, Province and Function of Law , 101. 

11 Fibrosa Spolka Akcyjna v. Fairbairn Lawson Combe Barbour Ltd., 119431 
A.C. 32 at 70. 

'* Qrtc difference is that, if the parties foresaw the contingency, and made no pro¬ 
vision, the theory of the implied term would probably not allow of frustration: it 
might possibly be allowed on the objective theory. Cf. the discussion by Cheshire and 
Fifoot, Law of Contract (2nd ed.), 416, of W. J. Tatem Ltd. v. Gamboa, 119391 
1 K.B. 132. 

* Blackburn Bobbin Co. Ltd. v. Alien & Sons Ltd., [19181 2 K.B. 467. 
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or a sudden leap in the exchanges may change entirely the relative 
position of the parties and there are frequently no specific provisions 
in the contract dealing with such contingencies. Sudden inflation may 
destroy the economic value of a creditor’s rights. Hence the law must 
make a reasonable compromise between the desire to achieve justice 
and the necessity of upholding the sanctity of contract. 

5. Operation of law 

A right may be destroyed because a general rule of law is called 
into operation, or else because a change in the law destroys a par¬ 
ticular right. To illustrate the former, a right may be extinguished 
because debtor and creditor become the same person ( Confusio ). 30 
A man cannot be his own debtor. It was once held that Phyllis’s right 
to sue Jack for negligence for personal injury would be destroyed by 
her subsequent marriage to Jack, 11 for the fiction is that for some 
purposes husband and wife are one person at law. Again, if a higher 
security is accepted instead of a lower, the lower security is ex¬ 
tinguished and merges in the higher {Merger). An instance of this is 
the extinction of a right of action for breach of a legal duty by the 
award of a judgment for damages. Set-off is another illustration of 
the operation of a rule of law. When a bankrupt is discharged, there 
is a statutory release from debts and liabilities provable under the 
bankruptcy. If a deed or contract in writing be materially altered by 
addition or erasure, it may be discharged by operation of law. 

Loss of rights bv a change in the law hardly needs illustrations. 
Where there are no constitutional safeguards, an omnicompetent par¬ 
liament may sweep away whatever vested rights pleases. In Eng¬ 
land there is a presumption of interpretation that statutes should, if 
possible, be so construed as not to have retrospective effect, but this 
is only a canon of interpretation which may be rebutted by the clear 
language of the statute. l - 


(). Prescription 


Chinese law had no rules of prescription till 1930/' but most legal 
systems recognize that the passing of time may defeat the claims of the 
indolent. One who has enjoyed long possession docs not necessarily 
possess the best title, but the effect of possible revivals at any time of 


30 C C Ait. 1300. 

31 Clothfle v hdelston, [1930] 2 K.B. 378: ovcriuled Curtis v 
2KB 474. 

Wan} v. British Oak Insurance Cn Ltd., 11932] 1 K B 392 
Iien-Hsi Cheng. Current Legal Problems, 1948, 178 


Wilcox-, [1948] 
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‘stale claims’ is so unsettling that it militates against an ordered com¬ 
munity life. Hence the passing of time may create, transfer, or destroy 
rights. These rights may concern a claim in personam for compensa¬ 
tion or the title to movable or immovable property. Hence two ques¬ 
tions arise: why should the law prohibit actions for redress after a 
certain space of time? Why should continued possession (even where 
it is wrongful) be effective to defeat the rights of the true owner The 
answer to the first question is that the law aids the vigilant and not 
the slothful. But both questions raise the same issues, and it is easier 
to proceed by discussing the second question. One argument in 
favour of prescription is that possession is prima facie evidence of 
ownership and that those who have held possession for a long time 
are normally the owners. 34 But owners do not need the benefit of the 
doctrine of prescription, though it is certainly sometimes easier to 
prove long possession than legal right, for a title, easily provable to¬ 
day, may be more difficult to prove in fifty years. Acquiescence by 
the claimant in the loss of his right needs a thorough explanation, if 
we are not to assume either that he was not interested in substan¬ 
tiating his claim, or that there were legal flaws in it which rendered a 
successful action impossible. It is noteworthy that international law 
recognizes the doctrine of prescription, basing it on two principles: 
firstly, that an unreasonable delay in presenting a claim may place 
the other party at a serious disadvantage, since he may be unable to 
produce evidence or witnesses which might have been available at an 
earlier period; secondly, that lapse of time may be evidence of a tacit 
abandonment of the claim. 35 Similarly English equity approves the 
maxim that it will aid the vigilant and not the indolent. ‘A Court of 
Equity ... has always refused its aid to stale demands where the party 
has slept upon his right and acquiesced for a great length of time. 
Nothing can call forth this court into activity but conscience, good 
faith and reasonable diligence, where these are wanting, the court is 
passive and does nothing.’ 36 

In truth, the whole doctrine, like that of prohibiting actions after a 
certain length of time, is based on broad views of policy. It is unsett¬ 
ling to allow no time limit to legal claims, and indolence brings its 
own reward. The small percentage of cases in which there may be 


31 Salmond, Jurisprudence. § 165. 

33 King, 15 Brit. Y. B. /. L. (1034), 82: Vinding Kruse, The Right of Property 
366. 

36 Per Lord Camden, Smith v. Clay (1767), 3 Bro. C. C. 646. 
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injustice is outweighed by the legal interest in establishing security. 
Where the period of limitation is too short (for example the six 
months of the Public Authorities Protection Act, 1893) 37 injustice 
may be caused to a reasonably diligent plaintiff, but that is an argu¬ 
ment against too brief a term, not against the institution of prescrip¬ 
tion itself. 

The refusal to recognize stale claims may take various forms. 
Firstly, there may be limitation of actions. A statute may lay down 
that certain actions shall not be brought more than six years after 
the cause of action has arisen. 38 This destroys the remedy , but leaves 
the right subsisting. If a creditor does not sue within the requisite 
period, his right still exists, although it is now imperfect since he can 
take no active steps to enforce it. But the existence of the debt is 
sufficient consideration to make enforceable a fresh promise to pay 
after the period has elapsed. If the claim is for the return of a chattel, 
under English law before 1939, only the remedy was extinguished. 
The original wrongdoer was protected because of the inability of the 
owner to sue him; but if the wrongdoer sold the chattel to an inno¬ 
cent purchaser after the period of prescription had elapsed, the inno¬ 
cent purchaser could be sued in conversion if he refused to restore 
the chattel to the true owner. This anomalous position was the logical 
result of the fact that the statute only barred an action for the original 
conversion and as title was not affected, a fresh conversion by a third 
party created another remedy. 39 This rule has now been abolished by 
the Act of 1939.*" 

Secondly, the law may not only prevent an action being brought 
after a certain length of time but also (where title to property is con¬ 
cerned) destroy the title of the owner whose goods have been ad¬ 
versely possessed by another for the requisite period, yet stop short 
of creating a legal title in the adverse possessor, and leave him in the 
position of having only the best possessory right." This has some¬ 
times been referred to as negative or extinctive prescription. Before 
the Limitation Act, 1939, came into force, this type of prescription 
applied only to real property, but it now applies to chattels as well. 

31 & 57 Vict e. 61, § 1 The period is now one year, Limitation Act, 1959 2 & 3 

Vico (>, e 21. § 21. 

33 Cf. 21 Jac. I, c. 16 3a Miller v. Dell. [1891) 1 Q.B. 468. 

*" Limitation Act. 1959 2 & 3 Geo. 6, c. 21, § 3. 

41 Compare the English Real Property Limitation Acts of 1833 and 1874. The 
notion that possession for the requisite period conveys a ‘parliamentary title’ to the 
possessor is now regarded as incorrect: Taylor v. Twinberrow. (19501 2 KB 16- 
Kirk v. Sutherland , [1949] V.L.R. 33. 
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Thirdly, there may be acquisitive prescription, in which, after 
the expiration of the necessary period, the law gives to the adverse 
possessor a full legal title—for example, usucapio in Roman law. 
English law, save where easements are concerned, has no doctrine 
of acquisitive prescription, nor can conclusive evidence of such an 
institution be discovered in Greek law. 42 Roman law kept quite dis¬ 
tinct the acquisition of title by the necessary period of enjoyment and 
the limitation of actions. Usucapio was based on the desire to remedy 
formal defects in transfer rather than to protect an adverse possessor. 
This is shown by the rules that the possessor must have good faith 
when possession began and that his holding must begin in some 
transaction which normally is a basis for the acquisition of owner¬ 
ship. Such requirements are not present in the English statutes which 
are based on a desire to preserve the status quo rather than to reward 
only the d< serving. Moreover in Rome a res that had been stolen or 
taken by force did not fall under the rules of usucapio until the ‘vice’ 
of the taking had been purged by the return of the res to the owner. 
The Romans also had other rules based on a desire to limit actions - 
thus longi temporis praescriptio was negative or extinctive and did 
not create dominium in the adverse possessor. 

4 ~ See Vinogradoff, Historical Jurisprudence, li. 213. 
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XXI 

THE CONCEPT OF PROPERTY 

§ 111. Introduction 

Tun term ‘property’ has a bewildering variety of uses. Firstly, it 
sometimes means ownership or title and sometimes the res over 
which ownership may be exercised. Thus we may ask whether in a 
contract induced by fraud the property in the goods passed to the 
purchaser; or we may speak of Blackacre as property. Even in the 
sense in which property means ownership usage varies. 1 

A classical contrast is between property (in the sense of title) which 
creates rights in rem and obligation which creates rights in personam . 
But clearly the law of property does not include all rights in rem, at 
any rate if we define that term in the modern fashion as covering 
rights which bind persons generally. My right not to be defamed or 
imprisoned is not a property right, unless we make the term ‘property’ 
so wide as almost to deprive it of meaning. 

On the other hand, the term ‘property’ is frequently used in a broad 
sense to include assets which the technique of the law would regard 
as mere rights in personam. 2 A share certificate is strictly only evi¬ 
dence of a right to a certain proportion of the funds of a company, 
yet we habitually speak of it as property. It would save confusion if 
the term ‘patrimony’ 3 were used to cover the whole of a person’s 
assets instead of thus extending the term ‘property’. Patrimony would 
include: (a) dominium ; ( b ) proprietary interests less than ownership; 
(c) claims upon others, e.g. obligations. 

First we shall discuss the lav/ of things, and then dominium or 
ownership. 

’ Austin, Lee, XLVII. (a) Sometimes ownership vs confined to the greatest right 
of enjoyment known to the law, and servitudes are excluded; {h) sometimes life 
mteiests a/e described as properly; ( c ) if the emphasis is placed on a contrast 
between property and possession, even servitudes are sometimes described as 
property in the sense that there is a legal title to them; (r/) sometimes property 
means the whole of a man’s assets, including both rights in personam and rights 
m rem - patrimony. Lord Porter has said: ‘Property is not a term of art’, Nokes v. 
Doncaster Collieries, 11940] A C. 1014. For a discussion of the meaning of ‘acquisi¬ 
tion of property' in § 51 (xxxi) of the Constitution of the Commonwealth of Aus¬ 
tralia see Minister of State for the Army v. Dalziel (1944), 68 C.L R 261 Infra 
§113 

1 Infra, § 116. 

s Thus m I iench law patnmony is the totality of a man’s assets and liabilities so 
far as they can be assessed in money ; the term excludes political or family rights: 
Amos and Walton, Introduction to French Law, 16. 
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§ 112. Things 

Austin defined things as such permanent objects, not being per¬ 
sons, as are sensible or perceptible through the senses—permanent 
objects in the sense that they are perceptible repeatedly. 4 Dictionaries 
illustrate the very wide use of the word ‘tiling’ in popular speech, but 
there are two elements that seem to be common to most usages of the 
word. Firstly, a thing must have a certain element of permanence. 
This was what Austin emphasized in order to distinguish a thing 
from a fact or an event. A puff of smoke would not normally be 
regarded as a thing as it is too transient, but the precise degree of 
permanence required is difficult to determine. 5 Secondly, it must 
have a certain element of physical unity. Where the unity is organic 
there is little difficulty—a sheep or a horse is undoubtedly a thing, 
inorganic unity raises more difficult questions. A brick is a thing, yet, 
when a house is constructed of bricks, we regard the house itself as a 
thing. Indeed, if the house is on a farm we may go farther and regard 
the whole farm as a working unity. Thus, in common speech our use 
of the word ‘thing’ will vary according to our purpose at the moment. 
We may even call a collection of living units a thing, e.g. a flock of 
sheep. This approach has influenced the law, and the Romans dis¬ 
tinguished between res singulae and universitas rerum. 

The legal use is even broader than that of popular speech. ‘A thing 
is, in law, some possible matter of rights and duties, conceived as a 
whole and apart from all others, just as, in the world of common ex¬ 
perience, whatever can be separately perceived is a thing.’ 6 In this 
sense every legal right has a res as its object. According to the classical 
analysis, a right-duty relationship concerns two persons, relates to an 
act or forbearance, with regard to some particular res. Thus the object 
of a right of ownership may be Blackacre, the object of my right not 
to be defamed is my reputation. In this sense, res concerns much 
more than is covered by the law' of property, but as the analysis of a 
res is so bound up with this subject, it is more convenient to discuss 
it at this place. Unfortunately, however, legal usage is not consistent, 
and there are really many different elements of thought. A thing may 
mean: 

1. A thing in the material sense which is corporeal and tangible 


4 Jurisprudence, i. 353; Kocourek, Jural Relations, ch. xviii. 

5 Allen, 28 Calif. L. R. (1940) 421 at 422. 

* Pollock, First Book of Jurisprudence , 130 
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and has an organic or physical unity, e.g. a horse or a block of 
marble. 

2. A thing which is corporeal and tangible, but consists of a collec¬ 
tion of specific things, e.g. a flock of sheep. 

3. A thing which exists in the physical world but is not material in 
the popular sense, e.g. electricity. 

4. A thing which is neither material, corporeal, nor tangible but 
is an element of wealth, e.g. a copyright or a patent. Buckland 
points out that although the Romans when classifying things 
had in mind material things, nevertheless in other parts of their 
writing a thing is treated as an element of wealth, an asset; this 
is an economic conception which is very different from the sense 
in which the word is used by Austin, who treats a thing as a per¬ 
manent external object of sensation. 7 

5. A thing which is not material and which is not directly an eco¬ 
nomic asset or element or wealth, e.g. reputation. If every right 
concerns a res, then we must admit this wider conception. The 
law of defamation binds others by a duty not unjustifiably to 
interfere with the thing in question, my reputation. 

Some German writers suggest that a thing is ‘a locally limited 
portion of volitionless nature’. 8 This may be true of the popular 
usage, but it is not of the legal. A slave may be a res, an idol may be 
a legal person. Law distinguishes not between those who possess 
volition and things which do not, but between legal persons to whom 
the law imputes a will (John Smith or an idol) and things which can¬ 
not hold rights but can merely be the objects thereof. Law in this 
instance has refined common usage. 

Again, it is inconvenient to say that a res nullius is not a thing until 
it has been acquired by someone. 9 It may be that, if the law specifi¬ 
cally refuses to allow some res to be in any circumstances the object 
of a right, 10 it should fall outside the definition of a res. But whatever 
is a potential object of legal rights should be considered a res. A lion 
is a res even before it is caught. 

Things may be divided as follows: 

(tf) Corporeal and Incorporeal 

German law uses the word ‘thing’ only for res that arc corporeal. 11 

7 Text-Book of Roman Law (2nd cd ), 182. 

' Holland. Jurisprudence (10th cd.), 97. * Allen, 28 Cal. L. R. (1940) 431. 

10 As in the res communes of Roman law--air, running water, and light. 

11 BCB 90; Schuster, Principles of Cterman Law, 58. ‘In the mam classification 
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But it is not easy to determine the bounds of corporeality. If a cor¬ 
poreal res is one that can be touched and occupies space, what of 
electricity? It has been held by some German courts that since elec¬ 
tricity is not a thing, appropriation of it is not theft. One definition of 
a thing is ‘any object which loses its essential qualities by being sub¬ 
divided’. But this is not very apt: Blackacre is undoubtedly a thing, 
yet it may be sub-divided without losing its quality as land. 

English usage is wider. The law of real property 12 set the example 
of distinguishing between that which is corporeal and that which is 
incorporeal, but many interests of the latter type are mcluded in the 
definition of land itself. Land, as defined in the Law of Property Act, 
includes ‘a manor, an advowson, and a rent and other incorporeal 
hereditaments, and an easement, right, privilege or benefit in, over or 
derived from land’. 13 The distinction between land, houses, and things 
under the End (which are corporeal) and such things as rents (which 
are incorporeal) may be a convenient one, but it tends to confuse. 
From one point of view, land is a material res over which certain 
rights may exist. The Californian Civil Code defines land as the solid 
material of the earth, whatever be the ingredients of which it is com¬ 
posed. But legal systems have not relied on this materialistic philo¬ 
sophy. 11 Thus to remove garden soil is not to remove land. Kocourek 
defines land as three-dimensional space, 15 and English law with its 
doctrine that land extends ad inferos et usque ad coelum lft gives to 
the humble plot-holder a sense of vast possession. Hence if I excavate 
Jones’s block to a depth of 60 feet, and carry away the soil and clay, 
Jones’s land still remains. As land is space, there is no reason why it 
should not be divided horizontally—thus A may own the minerals 


with which Gaius and Justinian begin their discussion . . . the writers seem to have 
in mind physical things’, but if we consider the meaning of res in that part of the 
Institutes dealing with the law of things, the word res seems to mean ‘any right, any 
legally protected interest, the value c»f which can be expressed in terms of money 
for the purpose of condemnatlo in an action’: Buckland, Main Institutions of 
Roman Law, 91. 

12 Technically only chattels are things in English law, but it is convenient to 
discuss here also the problem of land. 

13 15 Geo. 5, c. 20, § 205 (1) ix. 

14 Dr. T. P. Fry informs me that in Queensland all minerals arc reserved to the 
Crown and the definition of minerals is so wide that it includes most of the 
ingredients of which the soil is composed—theoretically, therefore, the landowner’s 
right to the soil is restricted. 

14 Jural Relations (2nd ed.), 335-6. 

,ft Actually when the aeroplane made this doctrine a matter of practical impor¬ 
tance the meaning of this maxim became a matter of dispute, but the knot was cut 
by legislation, so that the exact rule of the common law is still unsettled: R. A. 
Mace, 17 Univ. of Cin. L. R. (1948) 343 ; McNair, Law of the Air. 
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under the land, B the first floor of a building, C the second floor, and 
so on. To define land in terms of space simpliciter seems, however, 
too wide. Even if the landowner has rights that extend ad coelum , 
land is necessarily based on some material part of the earth’s surface. 
To own a cubic mile of air space near Mars is not to own land in the 
sense in which the term is normally used. 

But, as we shall see in greater detail in discussing the law of 
property, there may be many rights over land. Smith may own 
Black acre, Jones may have an easement over it, and Robinson a 
rent-change. Smith, as owner, is in closest relation to the land and 
his rights are held to concern a corporeal hereditament. The rights 
of Jones and Robinson are held to be incorporeal hereditaments. In 
truth they are iura in re aliena , rights over a res which is owned by 
another. In each case the rights concern the same res, the land—the 
only difference is that the rights of an owner are more extensive. But 
a tithe (which is a mere right to a certain share of produce) was re¬ 
garded as an incorporeal res which could have an ‘owner’. Once we 
speak of ownership of things which are not corporeal, where are we 
to stop? My reputation is a res in a broad sense, but it would be strain¬ 
ing language to say that I own that incorporeal res. It is perhaps a pity 
that the word ‘ownership’ was not confined to corporeal things and 
another term used where incorporeal res are concerned. 17 It certainly 
is convenient to speak of ownership of a goodwill, but the goodwill is 
merely a mass of claims against another (or others) and a series of 
expectations that customers will continue to resort to the same firm. 
In a sense, of course, the real value of ownership of land is that it gives 
power to exclude others, but there is also in this case a relationship to 
a material res which is lacking in the instance of goodwill. But, as we 
shall see, English law has created many interests in land which may be 
held by different people and it is common usage to regard each of these 
interests as having an ‘owner’. Unfortunately also, the ownership of 
corporeal things is sometimes spoken of as corporeal ownership, as 
if ownership itself were tangible; ownership of incorporeal things as 
incorporeal ownership, as if it were the only type of ownership of this 
kind. Ownership is merely a relation between a dominus , a res, and 
persons generally, and relations can hardly be corporeal. 

Similarly it is inaccurate to speak of corporeal and incorporeal 
rights. Since a right is merely a relationship between a person, a res, 
and another person or persons, all rights are incorporeal. The right 

17 Campbell, 7 Camb. L. J . (1940) 221. 
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of ownership of Blackacre is just as incorporeal as my ownership of 
a patent—what distinguishes the two cases is that in the first owner¬ 
ship exists over a material res, whereas in the second the patent really 
consists of a bundle of claims to prevent others from using the process 
protected by the patent. When writers speak of a corporeal right, they 
concisely but inaccurately refer to a right over a corporeal thing: by 
an incorporeal right is meant a right over an incorporeal tiling. The 
same confusion has arisen in private international law: sometimes the 
term immovables refers to immovable things in the material sense and 
sometimes to mere interests in immovable things. A mortgage is not 
an immovable in the first sense, but if it is a security over land, it may 
be in the second. 

It is sometimes stated that the notion of an incorporeal thing is 
a refined conception of jurisprudence. It may be true that early law 
does not analyse with clarity, but interests in many incorporeal things 
are protected. In primitive law, some of the few forms of individual 
property are myths, ceremonies, and chants—a primitive anticipa¬ 
tion of copyright. 18 Medieval law is rich in incorporeal things. 

The lawyer’s business is not to make them things, but to point out that 
they are incorporeal. The layman who wishes to convey the advowson 
of a church will say that he conveys the church: it is for Bracton to 
explain to him that what he means to transfer is not that structure of 
wood and stone which belongs to God and the Saints, but a thing 
incorporeal.’ 19 

The feudal manor was really a bundle of rights over incorporeal 
things. The main difficulty in transfer is that while material things 
may be delivered, an incorporeal thing cannot hence the need for 
the exercise of the right before the transfer is regarded as complete, 
the turning of beasts into the pasture or the presentation of a clerk 
to the church. 20 

(/;) Chose in action and chose in possession 

The old rule of English law was that ‘all personal things are either 
in possession or in action. The law knows no tertium quid between 
the two.’ 21 A chose in action includes ‘all personal rights of property 
which can only be claimed or enforced by action, and not by taking 

'* Strehlow, Aranda Traditions, 119-20. 

Pollock and Maitland, History of English Law, ii. 123. 

■° Ibid. ii. 224. 

" Per Pry L.J., Colonial Bank v. Whmney (1885), 30 Ch l). 261 at 285 , P. Bord- 
wcll, 19 N. Carolina L. R. (1941) 279. 
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physical possession’. 22 But the meaning of the term has been modi¬ 
fied in its long history and today there is no general agreement as to 
its exact limits. If John owes Paul ten pounds, Paul has a chose in 
action: the owner of a motor-car has a chose in possession, for even 
although another may be unlawfully using it, the owner has the right 
of retaking the chattel, whereas a creditor is confined to suit in the 
courts. Patent rights, copyrights, probably rights of action for breach 
of contract, and a right of action for damages in tort are also choses 
in action. 23 The growing importance of negotiable instruments and 
company stock, the increase in value of authors’ rights, bring it about 
that choses in action are playing a greater part in the economic life of 
today than in the past. A cheque or a bill of exchange is technically 
mere evidence of a right to sue the drawer: a company share is evi¬ 
dence of a right to receive dividends and to share in the property of 
the company, if it is dissolved while solvent. In truth, these choses do 
not seem to be things at all except in the broader sense. They are units 
of wealth ‘a description, or delimitation, of the subject matter of a 
right’. 21 Some are documents of title (e.g. a bill of lading) and are fre¬ 
quently referred to as property, but this can hardly apply to a right of 
action for damages in tort. The attempt to treat all choses in action, 
however different they may be, as bound by the same rules, inevitably 
led to difficulties, and modern history shows a patchwork of statutory 
amendments dealing with particular problems. Just as the law has 
fallen into confusion in its attempt to distinguish between corporeal 
and incorporeal things, so it has created difficulties by the wide exten¬ 
sion of the term ‘chose in action’. 

One mark of most modern forms of property is freedom of aliena¬ 
tion wet, a chose in action being an obligation, it was long held that 
this exclusively personal tie could not be assigned. 25 In the medieval 
period an additional argument against free transfer was that rights 
might be assigned to persons who could exercise illegitimate pressure 
on the person bound by the duty. 26 Today, paradoxically enough, that 
form of property which is most easily transferable, a negotiable in¬ 
strument, falls under the heading of chose in action. The mark of a 

Torkmgton v. Magee. [1902] 2 K.B. at 430; Elphinstone, 9 LQ.R. (1893) 311. 

2S Curtis V Wilcox, [1948] 2 K.B. 474 at 480. 

24 Allen, 28 Calif. L. R (1940) 426. 

1 Novation could, of course, destroy the old obligation and create a new one, 
but this is hardly assignment: supra , § 110. 

lloldsworth, op. cit. \n. 524. But a fear of maintenance was probably not the 
only reason, for in early times, while things were transferable, there was more diffi¬ 
culty in applying this to rights. 
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negotiable instrument is that a bona fide purchaser for value takes a 
good title, even though the title of the seller was faulty. Today many 
choses in action are really personal property since they are transfer¬ 
able and have a market value; others fall more easily under the head 
of obligatio such as a right to sue for damages for an assault. 

(c) Res M and pi et nec mancipi 

Nearly all systems of law distinguish between two types of pro 
perty, one of which is regarded as superior and is marked b» special 
rules of transfer or succession. 27 The typical modern distinction 
is between movables and immovables: Roman law naturally had 
special rules relating to land, but the essential early distinction was 
that between res mancipi and nec mancipi. At the time this division 
became stereotyped, res mancipi included those forms of property 
which wen economically most important to a primitive community— 
land, houses, slaves, beasts of draught and burden, and rustic servi¬ 
tudes, 28 while within res nec mancipi fell the less important types of 
property. The form of the ceremony suggests that land was not alien¬ 
able when the distinction first arose, but later it was added to the list. 
Changes in economic life caused an overshadowing of the importance 
of these primitive types of property—moreover, the convenience of the 
simpler rules which were applied to res nec mancipi was recognized 
and the distinction was finally abolished by Justinian. In the same 
way, in English law real property was beset with a mass of technical 
rules from many of which personal property was free, and the modern 
tendency is to assimilate the law of fealty to that of personal property, 
though important differences still remain. 

(d) Movable and Immovable 

The modern distinction, which is of great importance in private 
international law, is between movable and immovable property. The 
typical immovable is land and the things that are attached thereto. 
One suggested definition is that a thing is immovable if it cannot be 
moved without being divided into several units. 29 This hardly fits the 
case of land, for the removal of soil even to a great depth leaves the 
land still in existence—indeed the concept of land is that of space as 
much as the material of which that part of the earth is made. In its 
spatial aspect land is immovable—in its material aspect it may be 


Maine, Ancient Law (Pollock), 283. 
Schuster, Principles of German Law , 60. 


- 8 Gaius, 2. 14(3. 
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removed, at least partially. 30 A house attached to land is an immov¬ 
able in law, but obviously it may be moved in fact. The nature of an 
immovable cannot be understood unless we realize that, starting from 
a physical test, the law has gradually extended the notion. There is no 
a priori test, as the cases in private international law show—from a 
practical point of view we must accept the view of lex situs. Thus in 
many systems ships are immovable in law, though a vessel that is 
immovable in fact is of very little use. French law speaks of immov¬ 
ables by destination (for example, the horses and cattle that are placed 
on land for its economic exploitation) and immovables by declaration 
(for example a person may impress on certain movables, such as 
shares in the Bank of France, the legal characteristics of immov¬ 
ables).' 11 The old law of the Southern States in America treated the 
slave as an immovable, as he was attached to the land. 

Land has certain characteristics which distinguish it from other 
forms of property. Firstly, though nothing may be eternal, land is 
more enduring than personal property, and hence future interests in 
land have a definite value. Moreover, the fact that land cannot be 
moved, combined with its relative permanence, makes it especially 
valuable as a security. Furniture may be surreptitiously hidden or 
accidentally destroyed, but the mortgagee does not need to worry lest 
the land be concealed, and the risks of destruction of the land (e.g. by 
incursion of the sea) are comparatively small. Again, land can be sub¬ 
divided without necessarily losing its value. A father does not divide 
his motor-car into two pieces for his sons, whereas half of his landed 
estate may be of great service to each. Land has one great disadvan¬ 
tage flocks and herds may multiply by natural increase, whereas, 
save for expensive works of reclamation, the quantity of land remains 
the same. In the pastoral and agricultural eras, land is the main form 
of wealth and it is displaced only by the rising tide of industrialism. 
But, however far industry develops, land will still remain the essential 
foundation for most human undertakings even the giant transports 
of the air still require land on which to rest and be reconditioned. 

In contrast to modern systems, in Roman law the distinction be¬ 
tween land and other property was comparatively insignificant. Thus 
a lease of land was not distinguished from the hire of a movable: the 
rights of succession were the same for both types of property. 32 

su Noyes, The Institution of Property, 395 ; Kocourek, Jural Relations (2nd ed.), 
-W' ' 1 C.C 517 el seq. 

Huckland and McNair, Roman Law ami Common Law , 56. There were some 
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(*0 Real and Personal Property 

Bracton divided actions into real, personal, and mixed, 33 the first 
term being an adaptation of the Roman actio in rem and the second 
of the Roman actio in personam.™ Broadly, a rigW in rem may mean 
either a power to recover a specific thing, or more often a right which 
avails against persons generally. 35 The Romans asked what wa; the 
nature of the right asserted—if the intentio claimed title to a specific 
res , the action was in rem , if the intentio was framed as an •ibligalio 
it was in personam. Hence when an owner sued to recowr t and, ox, 
sheep, or chariot the action was in rem - in other words, in ihis respect 
there was no difference between movables and immovables. English 
law looked not to the claim, but to the result of the action df judg¬ 
ment was for the recovery of a specific res the action was real, if the 
judgment vas for damages only it was personal. A reai action in Eng¬ 
lish law, then, is one in which a res may be specifically recovered. But, 
by an historical accident, land was the only res that could be specifi¬ 
cally recovered, for in the case of movables the defendant might 
choose between returning the chattel and paying damages —hence 
land came to be described as real property, movables as personal 
property. The term ‘real action’ has a double meaning: it is an action 
which may result in a judgment for specific restitution or an action for 
the recovery of land. If this were the whole story, we could say that 
real property consists of immovables, personal property of movables. 
But unfortunately at the time that the terminology became fixed, the 
tenant, if ejected, could sue the landlord only for compensation—he 
could not get a judgment restoring the land, for he was not seised of 
the land. By the close of the Middle Ages the tenant was effectively 
protected, but it was then settled that a leasehold interest was only 
personal property. 16 Since, however, leasehold partook partly of the 
nature of land and partly of chattels, it received the name of chattel 
real. Personal property, therefore, in English law consists of movables 
and in addition leasehold interests. 

This division into real and personal property has been of great 

differences, e.g. there was a longer period of usucapio for land: land could not be 
stolen ; the possessory remedies were different. 

33 Lib. iii, cap. lii, par. i. fol. 101 b. 

31 Williams, 4 L.Q.R. (1888) 394—this article is freely drawn on in this section. 

55 Supra. § 63. 

8B Financial considerations played a part, for it was convenient to keep leasehold 
as a form of investment outside the strict rules of real property—Pollock and 
Maitland, History of English Law, li. 113. 

5373 ' K e 
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importance in English law. 37 Before 1925 the following were some of 
the differences between these two types of property. Firstly, the rules 
of descent on intestacy were different; secondly, personal property 
could only be absolutely owned, whereas a freehold could be split up 
into successive interests; thirdly, personal property was primarily 
liable for the payment of debts. The complexity of the law of real 
property led to statutory reforms in the nineteenth century, and an 
express object of the consolidation of 1925 was to assimilate as far as 
possible the law of real and personal property, but important differ¬ 
ences still exist. 


(/) Miscellaneous distinctions 

Things may also be divided into fungible and non-fungible. The 
first consist of ‘movable things which in ordinary dealings are usually 
determined by number, measurement or weight’. 38 Land is sold in 
specie, i.e. a particular plot is transferred and the purchaser does not 
merely buy one acre of English land; whereas in the case of butter, 
the trader normally orders not a specific piece but the quantity and 
quality which he desires—1 cwt. of Danish butter. In such a case the 
contract is performed by delivery of any butter that has the necessary 
characteristics. (Of course, there is no reason why a trader should not 
buy a specific parcel of butter, and in that case the contract will not 
be satisfied by the delivery of other butter, even if it be of the same 
quality.) 19 

A distinction often confused with that which has just been dis¬ 
cussed is between things which are consumed by use and those which 
are not. The former may be defined as ‘movable things intended to be 
used or enjoyed by means of being consumed or alienated’. 10 The pur¬ 
pose for which champagne is designed is drinking, and it ceases to 
exist as champagne immediately it is so used. Most movable property 
is subject in some degree to the ravages of time, but a gold candlestick 
or furniture may be used for generations without being destroyed, 
whereas res quae usu consumuntur do not survive a single ‘use’. 

' 7 The English lawyer is so used to this distinction that in Lord Kingsdown’s 
Act, 1861, dealing with the wills of British subjects made abroad, the draftsman 
relied on the distinction between real and personal property, whereas it would have 
been moie consonant with private international law to make the distinction that 
between immovables and movables: J. H. C. Morris, 62 L.Q.R. (1946) 175. 

3 * BUB. 91 A gioup of which ‘any unit is from its nature or by mercantile usage 
treated as the equivalent of any other unit’, Uniform Sales Act (America) § 76. 

Austin, n. 780 , emphasizes that the test is not the nature of the res, but the 
natuie of the obligation in question 
BUB 92(1) 
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Money is not destroyed by use, but it is alienated—we cannot con¬ 
tinually buy cigarettes with the same florin. 

The main legal reason for classifying things is that dealings in them 
may be facilitated by the growth of such special rules as are necessary 
for each class. 41 But the methods ot division vary so much in each sys¬ 
tem that it is impossible to do more than indicate some of the . lore 
important methods of classification. 

: 113. Dominium and Ownership 

‘Early law does not trouble itself with complicated iheorieb as to The 
nature and meaning of ownership and possession’, 4 ’ but a very small 
degree of civilization will produce the phenomenon of a divorce be¬ 
tween the two. Roman law made a very clear-cut division between 
dominium and possessio , much clearer than was the case in English 
law. The Romans began with a technical concept of dominium as the 
absolute right to a thing, possessio denoting rather mere physical con¬ 
trol which had as such no legal consequences in early law; English 
law on the contrary ‘reached the conception of ownership as an abso¬ 
lute right through developments in the law of possession'. 43 English 
medieval writers emphasize seisin and the right to possess, where 
Roman law spoke of dominium. ‘The common law never had any 
adequate process in the case of land, or any process at all in the case 
of goods, for the vindication of ownership pure and simple.’ 44 ‘The 
best right to seisin is still the only form of ownership recognized by 
English law.’ 4 ’ One reason for this was that in Rome it was much 
easier to prove title than in early English law. Usucapio was a root 
of title and would cure formal defects fat least where there was good 
faith and iusta causa) within a remarkably short space of time, where¬ 
as before 32 Hen. VIII c. 2 there was scarcely any limit to the tracing 
back of title to land in English law. 46 The Greeks took a relative view 
similar to English law—he was owner who could prove a better right 
to possession than anyone else. 47 Indeed, there is authority for saying 

41 Austin, ibid. 781. 

42 Holdsworth, History of English Law, ii. 78. 

43 Holdsworth, op. cit. vii. 458-61. 

44 Pollock and Wright, Possession, 5. Cf. Pollock and Maitland, History of English 
Law, ii. 46. 

43 Holdsworth, History of English Law, iii. 93. ‘Indeed we may be left doubting 
whether there was any right in movable goods that deserved the name ot owner¬ 
ship’: Pollock and Maitland, op. cit. ii. 151. 

44 Buckland and McNair, Roman Law and Common Law, 64. 

47 Vmogradoff, Historical Jurisprudence, ii. 198. 
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that at one period the common law recognized not dominium and po .s- 
scss j Qf but seisin only. 18 Nevertheless, we must not conclude from this 
that today the position is necessarily the same. Holdsworth considers 
that the development of ejectment has introduced an absolute right of 
ownership-‘a person who wishes to recover against the possessor 
must show, not merely a better right than the possessor, but an abso¬ 
lute right’. 49 This conclusion has, however, been questioned on the 
ground that few plaintiffs can ever show dominium in the Roman 
sense, because even a paper title covering sixty years would not neces¬ 
sarily exclude the possibility of an adverse claim. 50 With regard to 
chattels also, the concept of ownership has not been fully developed 
in English law. 51 

The Roman notion of dominium is thus absolute in the sense that 
it is not relative—a person either is dominus or he is not, for domi¬ 
nium can be acquired only in set ways. But both Roman dominium 
and English ownership are sometimes said to be absolute in another 
sense—that John may do as he likes with his own. 5 ’ This statement 
was probably never true: at any rate it does not describe the situation 
today. The full rights of an owner are: 

(a) the power of enjoyment (e.g. the determination of the use to 
which the res is to be put, the power to deal with produce as 
he pleases, the power to destroy); 

( h) possession which includes the right to exclude others; 

(c ) power to alienate inter vivos, or to charge as security; 

(d) power to leave the res by will. 

One of the most important of these powers is the right to exclude 
others. The property-right is essentially a guarantee of the exclusion 
of other persons from the use or handling of the thing.’ 53 Use is not 
enough, for one may use property which one does not own, and use is 
not necessary, for many an owner does not use all the property he 
possesses. But every owner does not possess all the rights set out 
above -a particular owner’s powers may be restricted by law or by 
an agreement he has made with another. Thus the law of nuisance 

48 Holdswoith, op. cit. in. 95. 49 Holdsworth, op. cit. vii. 79. 

sw A. D. Hargreaves, 56 L.Q.R. (1940) 376: for Holdsworth’s reply sec 56 
L Q.R. (1940) 479. 

31 A. K. R. Kiralfy, 12 Mod. L. R. (1949) 424. 

Cf. the traditional definition that ownership is the right of enjoying or disposing 
of things in the most absolute manner. The French Code of 1804 emphasizes the 
absolute power of the owner much more than the German Code of 1900. 

43 Wigmore, Select Cases on the Law of Ti?rts (1912) ii. 858, cited Cairns, Law 
and the Social Sciences, 60. 
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limits the use to which my land may be put, and in most n odern cities 
complex building regulations are in force. Power to alienate may be 
limited in the interests of the family as in France, where a father can¬ 
not dispose inter vivos or by will of more than a cc^ain proportion of 
his estate . 51 The Nazi legislation of 1933, in order to create a strongly 
rooted peasantry, prohibited the alienation or division of farms of 
medium size; on death, the land descends in toto to one hcii, and is 
put beyond the reach of creditors . 55 If the test of owners!: p were 
absolute power over property, there would be few owners in civilized 
states today. 

Similarly, the owner may grant to another many of his rights and 
yet remain owner. X may lease his land for a pepper-corn rent for 
ninety years; make his land security for a debt; grant easements or 
allow another possession. In classical Roman law, a quiritary owner 
might sell a slave to a purchaser for value, but, if the ceremony of 
mancipatio was not carried out, the dorninus still remained owner 
until the period of usucapio had elapsed. ‘ Dominium is the ultimate 
right, that which has no right behind it. It may be a mere nudum ius 
with no practical content, but it is still dominium ex hire Quiritium.’ ,6 
The fact that an owner may cede so many rights and still remain 
owner raises difficulties of definition. From this angle Noyes regards 
ownership as a magnetic core which remains when all present rights 
of enjoyment are removed from it and which attracts to itself the 
various elements temporarily held by others as they lapse. ’ 7 Thus if 
a lease expires, or an easement is lost, it is the owner of the land who 
benefits. 

Austin distinguishes between ownership and a mere servitude by 
saying that the mark of a servitude is the rigorous limitation in set 
terms of the powers of a holder, whereas there is in every system some 
one mode of property in which the liberty of user is more extensive 
than in other cases the powers of an owner are unlimited and indefi¬ 
nite save in so far as there is specific legal regulation or a specific right 
outstanding in a third party . 58 


5 ‘ CC Art. 913. 

*■* KaJon. 20 Iowa L. R. (1935) 350, discusses (he Hercditaiy Peasant Farm Law. 
The heir can succeed only if he is agriculturally competent. One eflect of this law 
was to create a landless proletariat of younger biothers who could be settled in 
neighbouring countries to extend German influence. 

Buck land. Text-Book of Roman Law (2nd ed.), 188. 

57 Institution of Prtyperty, 310. Cf. Turner, 19 Can. B. R. (1941) 342. 

1,1 Austin, Lects. XLVfl, XLVIII. The Swiss Code regards ownership as the right 
to deal freely with a res within the limits of the law. 
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To overcome these difficulties it is convenient to distinguish 
between: 

(a) ultimate ownership, where but the residual core is left to the 
owner, the rights of present enjoyment being held temporarily 
by others; 

(/;) complete or beneficial ownership, where the owner enjoys all 
the rights and privileges which it is legally possible for an owner 
to have; 5 ® 

(c) fractions split off from ownership, some or all of which may be 
held by persons other than the owner, so long as the ‘magnetic 
core’ remains in the owner. 

To attempt to trace the history of ownership is full of peril, for we 
tend to look at early law through the spectacles of our modern culture 
and to fill the gaps in our facts with plausible conjectures. The early 
days of the clan seem very remote from our modern individualism. 
The paterfamilias had power over wife, descendants, and chattels, 
but rights over persons were not clearly distinguished from rights over 
property. The social unit governed itself, and it is idle to ask whether 
the control of the paterfamilias is best described as political power or 
private ownership, for in the realm of beginnings such questions are 
not asked. What was real was the physical power of the paterfamilias , 
tempered perhaps in its exercise by consultation with others. 60 Within 
the group, save for articles of personal use, there was little need to dis¬ 
tinguish between meum and tuum— both persons and chattels were 
considered as belonging in the group rather than to particular indivi¬ 
duals. 61 Indeed, until there is some form of oiganization above the 
family, it is didicult to see how the question of ownership can arise— 
within the group it is unnecessary, and until there is a co-ordinating 
power or the growth of a community, conflicts between groups are 
determined by force and not by law. 

It is largely a matter of definition when we can conceive of property 
as actually beginning. The first step is to distinguish power over goods 
and slaves from power over free men. Two strains influence our 

Cf Restatement of the Law of Property, p. 11. 

* H Noyes, The Institution of Property , 123 ; Westrup, Introduction to Early Roman 
Law. li 

61 Noyes, op. at. 127-9. The learned author points out that if ownership means 
the separation of meum and tuum , then we sec only the beginnings in the family 
group, it ownetship requires a division between the property of different families, 
then we requne some co-ordinating agency above the family : there was little notion 
of alienation. The idea was of a politico-economic organism, not of a proprietary 
fund. 
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modern English law—the doctrine of Rome and the practical influ¬ 
ence of feudalism. 

It has already been pointed out that the concept of dominium was 
much more developed than the notion of ownership in English law. It 
has been described as the ‘ultimate right to the tuing, or . . . what is 
left when all other rights vested in various people are taken .>ut\ 62 
While the powers of a dominus might be limited by law, there was 
no ‘limited ownership’ in the English sense—futmc interests con’d 
not be carved out of the land with the facility which the English 
doctrine of estates allows. A man might be bound by contract to 
re-convey property on the happening of a certain event, but (at least 
in classical law) there was no method by which a person could be 
made dominus only for a definite time. The usufructuary, the Roman 
equivalent of the English tenant for life, was not treated as owner, 
but as the mere holder of a servitude. 63 

The other strain which influences modern thought is that of feudal¬ 
ism, its most interesting theoretical contribution being the number of 
interests that could exist simultaneously in the same piece of land. 
Where a tenant held of his lord, who was dominus in the Roman 
sense? Where only two persons were concerned, it might be possible 
to speak of dominium directum and dominium utile , but vhat of a 
case where there were nine rungs in the feudal ladder? 64 Feudalism 
cannot be made to tit a Roman theory which demanded one absolute 
dominus and one alone. Logically it might have been possible to 
regard the king as dominus of all land which his tenants held, but 
to confine the term ‘ownership’ in this way seemed rather artificial to 
English law. In effect each person interested in the land had rights 
and duties which were laid down by the feudal bond. 

Under the feudal system many interests of different quality were 
enjoyed simultaneously—under the modern doctrine estates may co¬ 
exist, provided the periods of enjoyment are different. Had the land 
itself been the subject of thought, English theory would probably not 
have become so complex; but once the lawyers began to play with that 
artificial entity, the estate, it was possible to carve out future interests 
with great facility. ‘Proprietary rights in land are, we may say, pro¬ 
jected on the plane of time. The category of quantity, of duration, is 


Buckland and McNair, Roman Law and Common Law , 61. 

83 Op. cit. 70. In German law also, it is not possible to split ownership up into 
fragments or estates. Usufruct is treated as a mere servitude. 

4,4 Pollock and Maitland, History of English Law , i. 2U. 
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applied to them.’ 65 A Romanist would be very puzzled by a system 
which regards a tenant for life as an owner, or by the concept of 
remainders. 

Once estates, instead of the land, became the immediate object 
of thought, it was easy to conceive of each estate as having an ‘owner’ 
— indeed, to speak of ownership of lesser interests such as legal 
charges. In a very real sense in English law limited ownership may 
exist. Indeed, estates of land almost shade off into servitudes. ‘That 
English law should regard these tenants under leases for life as free¬ 
holders . . .-is very remarkable: hirers are mingled with owners, be¬ 
cause according to the great generalisation of English feudalism, 
every owner is after all but a hirer.’ 66 The ‘wonderful calculus of 
estates', which is still the distinctive feature of English law, 67 has 
great convenience, but terminology is determined by usage rather 
than by any general theory of ownership. We say that a tenant owns 
the leasehold, but not the land. On the other hand, when we speak of 
possession, the tenant possesses the land but not the freehold. It is 
impossible to fit the individualism of English law to the terminology 
of other systems. Here, as elsewhere, the division of law and equity 
makes the picture even more complex. What are we to think of ter¬ 
minology which speaks of the trustee as the legal owner and the bene¬ 
ficiary as ihe equitable owner? Once we think of each interest in land 
m > having an owner, then it is perhaps natuial to mink of an owner of 
an interest at law, and the owner of an interest at equity, but it is very 
puzzling to those who build on the stria distinctions of Roman law. 

Salmond treats ownership in its most comprehensive sense as the 
relation between a person and any right that is ves'ed in him. 68 ‘That 
which a man owns is in all cases a right': to speak of the ownership of 
a material object is merely to use a convenient figure of speech. To 
own a piece of land means in truth to own a particular kind of right in 
the land, namely, the fee simple of it. This dictum has been severely 
criticized by Cook. 69 There are many rights which a person may pos¬ 
sess, and to use the word ‘owner' to express the relationship between 
a person and a right is to introduce unnecessary confusion. In every 
system there is one method of enjoyment of property which is more 

1 Pollock and Maitland, History of English Law , n. 10. See also Noyes, Institu¬ 
te- >t Property, 257-8. 

YmogradofT, Villainage, 330-1 

07 Pollock and Maitland, History of English Law, ii. 11. 

f '" hoispncAence (10th cd ), 268 

*" Int'oductjon to Hohfeld, Fundamental Legal Conceptions, 12. 
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extensive than others, and to this relationship the term ‘ownership’ is 
normally applied. A person has rights: ownership is the name given to 
one particular type of right or, more accurately, bundle of rights. 
Ownership of Blackacre gives to the owner many claims, privileges, 
powers, and immunities. What makes Salmon^’s argument seem 
plausible is that English law has not confined the term ‘ownership’ 
to enjoyment of material things. As we have pointed out the law 
sometimes speaks of ownership of a copyright or a patent. In both 
cases there is no material object which is the subject-matter of owner¬ 
ship, for a copyright is merely a mass of claims and powers; but it was 
perhaps inevitable that the term ‘owner’ should be found a con /enient 
one to denote the person who possessed the claims and powers in ques¬ 
tion. The Roman notion, however, is simpler since it confines domi¬ 
nium to absolute ownership of material things. 70 For jurisprudence 
also, it is more convenient to define ownership in terms of relationship 
to a material res and to regard the wider use of the term as an anomaly 
dictated by convenience. 

§ 114. lus In Re Aliena 

An owner may transfer to another certain of the rights which inhere 
in him by virtue of his ownership. He may surrender possession by 
granting a lease of Blackacre to a tenant, pledge a gold watch as 
security for money, or grant to the owner of neighbouring land the 
right to use a path across his estate, lura in re aliena may be described 
as encumbrances, as rights in rent over a res owned by another. The 
important test is that the right must Tun with’ the thing encumbered 
—it must bind the res no matter into whose hands it may come. Thus 
an easement binds the servient tenement and a purchaser of it will be 
bound whether he was aware of the easement or not. 

Encumbrances arc not confined to real property. I may pledge per¬ 
sonal property as security, for example a string of pearls. Difficult 
questions arise, however, when we consider the creation of charges, 
not over real or personal property, but over rights in personam. Sup¬ 
pose A charges his book debts in B’s favour; this limits his power 
of disposal over money paid to him. This charge may prevent other 
creditors seizing money paid to A until B is paid—in this sense the 
right avails against persons generally and seems to be a true encum¬ 
brance. But money possesses the peculiar character that one who 

70 Renner, Institutions of Private Law (trans. Kahn-Freund), 17, shows that this 
is the typical approach of continental codes, but English law with its broader use of 
the term is able to get closer to economic realities. 
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gives value for it receives a good title even if the transferor is a thief 
—hence a charge cannot be as effective as an easement over land 
which will bind all purchasers. If A, in defiance of the charge, spends 
the money in order to buy meat, B cannot claim that the butcher took 
subject to the charge. In truth, an assignment of book-debts is not an 
encumbrance at all, but a transfer of certain rights in personam from 
one person to another, 71 a transfer the effectiveness of which will 
depend on the particular rules of the system in question. 

There may be many types of encumbrances, but the three chosen 
for discussion are lease, servitude, and security. 

(a) Lease 

A lease may be defined as an agreement expressing an intention of 
the parties that the right to exclusive possession shall be granted by 
the owner of the land to the lessee, such possession to pass either at 
once or at an agreed future date. 72 If we wish to distinguish between 
a lessee and a mere lodger, we must ask whether exclusive possession 
is granted. The tenant has the right to exclude all persons from the 
land, including the owner save in so far as a power of entry has been 
reserved by the lease. In English law there are many differences 
between the rules relating to a lease of real property and a hire of 
movables; in Roman law locatio-conductio covered all forms of 
property. 

In English law a lease creates a true encumbrance, for the tenant 
cannot be ejected from the land so long as the conditions of the lease 
are observed. If the owner sells the land to a third party, the purchaser 
takes subject to the lease, whether he was aware of its existence or not. 
Hence if either the owner or a third party unlawfully ejects the tenant, 
the latter may recover possession. In Roman law the lease did not 
create a true encumbrance, since if the tenant was ejected, he was con¬ 
fined to a claim in personam against the landlord for breach of con¬ 
tract. Incidentally, a tenant did not acquire possessory rights, and so 
was not as well protected as in English law. 

( b) Servitude 

The holder of a servitude has a right in rent which gives him the 
power either to put a res belonging to another to a certain class of 
definitely limited uses or else to prevent the owner of the res from 

n Salmond gives a very wide definition of an encumbrance, but the difficulties 
are pointed out by Campbell, 7 Camb. L. J. (1940) 215-16. 

Cheshire, Modern Real Property (5th cd ), 129. 
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putting it to a certain class of definitely determined uses. An owner is 
assumed to have all possible powers relating to a res, save in so far as 
these are limited by a definite prohibition of the law or by the right of 
another; the holder of a servitude is assumed to have no power over 
the res save such as are created by the facts that gave rise to the servi- 
tude. 73 Thus the holder of an easement to cross Blackacre may have 
only a power tc pass on foot. A legal servitude is a true encumbrance 
because it will bind purchasers of the res even if they are ignorant of 
the existence of such a claim. 

Grant of a power to cross land once or twice creates a mere licence: 
a servitude must relate to a possible series of acts or forbearances. No 
rigid definition is possible. There is no need for a servitude to be per¬ 
petual, but if it is too limited in time it ceases to be a true servitude. 
As Austin puts it, the holder of a servitude has the right to put the 
subject generally to uses of a general class. 74 

Servitudes may inhere in a person only as owner of a particular 
piece of property—this is termed a real servitude. Thus Jones, the 
owner of Blackacre, may have power to cross Greenacre; but if 
Blackacre is sold to Robinson, Jones loses the power and Robinson 
acquires it. Hence arises the metaphor of the dominant and servient 
tenement—as a figure of speech we may regard Blackacre as holding 
the easement and Greenacre as being subject to it. This only means 
that the easement inheres in the owner of Blackacre for the time being 
and binds the owner of Greenacre whoever he may be and whether 
he bought with knowledge of the easement or not. English law divides 
real servitudes into easements and profits. A profit is a right to take 
something off another’s land, 75 provided the thing which is taken is 
capable of ownership. Thus A may have the right to take sand or turf 
or stones from the land of another. An easement is a privilege without 
a profit; 76 it may confer a limited right of user of another’s land (e.g. 
to drive across it) or it may restrict the owner from using the land in 
certain ways (e.g. from building so as to obstruct the flow of light to a 
building on the adjoining land). 77 Jn English law, real servitudes are 

° Austin, ii. 794. 

71 Or else to prevent the owner doing acts of a general class. A servitude is a light 
to genetically and not specifically determined uses: Austin, ii. 809. 

73 Duke of Sutherland v. Heathcote, [1892] 1 Ch. 475 at 484. 

76 Cheshire, Modern Real Property (5th ed.), 226. 

77 Roman law divided real servitudes into rustic and urban, but the exact principle 
of division is not clear. The urban servitudes mostly relate to buildings. The four 
early rustic servitudes were iter, actus, via. and aquaeductus. These were equivalent 
to English casements. Many of the other rustic servitudes were analogous to the 
profits of English law: Buckland, Text-Book of Roman Law (2nd ed.), 262. 
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limited to real property. It is difficult to see in the case of chattels how 
there could be a dominant and a servient chattel. Land is immovable, 
and a certain right over a neighbour’s land may be reasonably neces¬ 
sary to the enjoyment of Blackacre. Chattels, however, are movable 
and juxtaposition of chattels is but temporary. Hence there seems no 
end to be served in inventing a Jaw of ‘real’ 78 servitudes for chattels. 

In contrast to real servitudes are personal servitudes, which inhere 
in a particular person as such and not merely in a person as the owner 
of certain land. (This use of the term personal has no reference to 
rights in personam ; all servitudes create rights in rent.) Post-classical 
writing in Roman law mentions usufruct, ustis, and hcibitatio as ex¬ 
amples. According to the definition suggested above usufruct should 
hardly be regarded as a servitude for it gives large and indefinite 
powers of enjoyment, whereas a servitude grants powers that are 
strictly limited; moreover, usufruct exists only for a definitely limited 
period. The English lawyer treats the usufructuary as a limited owner 

the nearest equivalent seems to be the life tenant. Bracton ‘flirted’ 
with the notion of calling a tenant for life a usufructuary, but he for¬ 
bore. 70 In Roman law a personal servitude was limited to the life of 
the holder and was inalienable. Austin suggests that there was no 
theoretical reason why a personal usufruct should not be given to a 
certain person and his heirs/ 0 for the adjective ‘personal’ is not meant 
to refer to the length of the interest but only to emphasize that the 
servitude does not inhere only in the owner of land as such. 

Austin claimed that, since every servitude availed against persons 
generally, a servitude could impose on others only a negative duty; 
we can imagine a right against persons generally that they shall re¬ 
frain from a certain course of action, but it is difficult to conceive of a 
right in ran which casts an active duty on persons generally. 81 As 
Roman law put it, servitus in faciendo consist ere non potest. But a 
real servitude is said to be a right in rem because it will bind the owner 
of the servient tenement, whoever he may be. There is no difficulty in 
regarding the owner of the servient tenement as being under an active 

78 That is, real in the sense that the servitude inheres in the owner of a certain 
piece of property. Of., however. The Strathcona. [1926] A.C. 108 where the pur¬ 
chaser of a ship with knowledge of a charter-party was held to be a constructive 
trustee Apart from equity, covenants cannot ‘run with a chattel’. 

7 * Pollock and Maitland. History of English Law. n. 8. There weie detailed 
differences. Probably in early times the tenant for life was not liable for waste, 
whereas the usufructuary must treat the res like a bonus paterfamilias ; moreover, 
the tenant for life had seisin and in litigation he represented the land. 

80 Jurisprudence, li. 820. si Qp c j t gj j 
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duty, say, to keep in repair a road over which a neighbour has the 
right of way. Indeed, the fact that such an example may be found in 
German law shows the danger of a priori reasoning that a certain type 
of servitude cannot possibly exist. Legal systems have a curious habit 
of giving the lie to bold generalizations. 


(c) Security 

An early method for the enforcement of debts was to seize the body 
of the debtor, and if we believe the accounts of early Roman law, un¬ 
paid creditors could do more than take it out of the hide of the debtor, 
for his very body could be cut in pieces. 82 The notion is rather that of 
a physical liability to sutler in the event of non-payment than of a 
legal duty to pay. If the creditor wished for security, then another 
person would stand as hostage, the liability being then transferred 
from the I ody of the debtor to that of the unfortunate hostage. This 
distinguished primitive rules from the modern law of surety, where 
the liability of the surety is secondary only, the debtor himself being 
primarily liable. Moreover, today there is a clear distinction between 
surety , in which one person guarantees the debt of another if that 
other defaults, and security, in which a particular res is charged with 
the debt. Suretyship is used today, but now that the power to -mprison 
for debt has been so greatly circumscribed, in an economic sense the 
creditor has rights only against the property in the hands of the debtor 
or surety for a discharge from bankruptcy may extinguish the debts 
even if only a proportion of them has been paid. It is the benefit of real 
security,*’ which alone is a true ius in re alietia , that a specific chattel 
or specific parcel of land is made subject to a charge for the debt. 

There are various steps in the evolution of real security. One early 
method is that of fiducia —the title to the res is transferred to the credi¬ 
tor who binds himself by a fiducia to re-convey the res when the debt 
is paid. In this case, since the creditor owns the res, he has a ius in re 
propria. This form had, however, two disadvantages: the debtor lost 
the use of the res immediately the money was borrowed, and, as the 
creditor was the owner, he could pass a good title even if he sold in 
breach of the fiducia. 

A further development is to give the creditor possession alone, 
leaving the title of the res in the debtor. This protects the debtor from 


42 Jolowicz, Historical Introduction to Roman Law, 189. 

* 3 The adjective real here means only that a right in rem is created over a res : it 
is not confined to real property in the English sense. 



430 THE CONCEPT OF PROPERTY § 114 

alienation by the creditor, but the latter has no power to realize the 
security on default. However, if a power of sale is given to the creditor 
on default by the debtor, this is a convenient form of security. Pignus 
in Roman law and the modern pledge or pawn illustrate this stage. 

But neither of these forms of security was suitable for farm-land or 
for ‘tools of trade’, because, if the debtor lost control of these, his earn¬ 
ing capacity was allected. In hypotheca , the creditor was given posses¬ 
sory rights, but custody and physical control remained with the debtor 
until default was made in payment. A farmer by this method could 
borrow on the security of his land or cattle and remain in undisturbed 
occupation until he made default. Since pledge required surrender of 
the physical control to the creditor, only one pledge could be created, 
but with hypotheca it was possible to create successive charges. Both 
pledge and hypotheca are essentially iura in re aliena , for they give to 
the creditor rights in rem. 

If we look at the mortgage historically, we see that it has passed 
through two stages—firstly, that of the pledge, and secondly that of 
actual transfer of title to the creditor—and it will probably end by 
becoming a mere charge . 84 Even when at common law the mortgagee 
took a transfer of title, equity took the view that the debtor should be 
protected, and allowed recovery even after the date of repayment was 
passed. Once the Chancellor effectively protected the ‘equity of re¬ 
demption’ it was true to say that the common mortgage by convey¬ 
ance was ‘one long suppressio veri and suggestio jalsi’. 85 

In English law today some forms of real security vest possession in 
the creditor (e.g. pawn): others give the creditor legal title but leave 
the debtor in control until default. Lien at common law is the right of 
one in possession of goods to remain in possession until certain claims, 
which he has against the owner, are satisfied . 86 This ‘possessory’ lien 
is dependent on the retention of the goods by the creditor, and is only 
a right of retention. Once possession is lost the lien disappears, and 
there is no right of sale. In equity and maritime law, however, the 
creditor need not have possession of the res —his claim is rather that 
certain specific property should be primarily applied to the satisfac¬ 
tion of the debt. A maritime lien may arise from several causes, e.g. 

14 Hanbury and Waldock, Mortgages , 21-2. 

43 Maitland, Equity (2nd ed.), 182. 

" A lien may arise ( a) by operation of law, e.g. a lien of common carriers over 
goods tor which the freight has not been paid ; of an innkeeper over the goods of a 
guest till the lodging is paid; of a solicitor or artificer who has spent money or 
expended skill on the property of another ; ( b ) by contract. 
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because of damage done by a collision, claims by seamen for wages, a 
bottomry bond, 87 salvage or moneys due to the master for wages or 
disbursements. 88 Since the lien grants a right in rem, it attaches to the 
ship, and thus the present owner of the ship may suffer in pocket, even 
although he himself was not personally responsible for the events 
which gave rise to the lien. 89 If I hire my car to Jones and he causes 
an accident, the car cannot be seized by the injured party, since his 
claim is merely in personam against Jones and not against me at all. 
But in maritime law, even although the collision was due to the negli¬ 
gence of a charterer, the ship itself may, if necessary, be attached to 
satisfy the judgment. An innocent purchaser of a ship without notice 
of the lien may find that the vessel is bound by a bottomry bond. An 
equitable lien exists independently of possession, but it is not like the 
maritime lien, a perfect right in rem , as it does not bind a purchaser 
for value without notice—it is really a claim that according to the 
rules of equity certain property should be made subject to the par¬ 
ticular charge in question, and as the claim is only an equitable one it 
may be defeated by one who obtains the legal estate without notice. 
Thus a vendor, even after he has parted with possession, has a lien in 
equity for the full amount of the unpaid purchase money. 

§ 115. The Trust 

One of the best demonstrations of the usefulness of the concept of 
the trust is an examination of the intricate devices used by other legal 
systems in an attempt to achieve what is so successfully done by the 
trust. 90 So accustomed were Englishmen to the trust that its curious 
nature and its practical contribution were not fully realized until Mait¬ 
land wrote his classic papers. 91 Rather than attempt to fit the trust into 
the classifications of Roman law, it is better to deal with it separately. 

It is difficult to see how the notion of the trust could have been satis¬ 
factorily developed without the separation of law and equity. To those 
who like their notions clear cut, a dual ownership, which is not co- 
ownership, is inconceivable. The ownership of the trustee recognized 
at law and the equitable duty imposed on the trustee of carrying out 
the terms of the trust have led to a useful division between respon¬ 
sibility and benefit of which English lawyers have not been slow to 

,r Less important now because wireless renders communication easier with the 
owners. 

,B The maritime lien has been described as one of the first principles of the law of 
the sea: The Tolten, (1946] P. 135. '» Griffith Price, 57 L.Q.R. (1941) 409. 

*° Weiser, Trusts on the Continent of Europe. 91 Collected Papers, iii. 321 
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make use. If, of course, that were the whole story, the trust would be 
ineffective—an owner at law may pass a legal title, and the rights of 
the beneficiary might in that case be defeated. But equity evolved a 
formidable procedure of following the trust property, and the trust 
will bind the property no matter into whose hands it comes unless it 
be transferred to a bona-fide purchaser for value without notice. 92 
Clearly, such equitable rights could hardly evolve save where there 
was a separation between two systems of law. The continental jurist 
is puzzled by any reference to a right that partakes of the nature of 
rights in rem and rights in personam. He asks: Who has the owner¬ 
ship? If it is given to the trustee, the beneficiary has a mere right in 
personam ; if to the beneficiary, then the trustee is a mere agent. There 
is, at present, great interest on the Continent in the Anglo-Saxon 
trust, 91 but its true nature is often misunderstood. 

The trust has served in many fields. Firstly, it has been used by 
associations as a means whereby the group property can be applied 
to the desired purposes -behind the hedge of trustees a community 
life may flourish, even although incorporation has not been granted. 91 
Secondly, the problem of endowments and of gifts for charitable and 
religious purposes is made easy, for the property may be vested in 
trustees for such purposes (provided they be legal) as the settlor 
desires. Thirdly, the trust has been of great social importance in 
making possible a facile settlement of family property; the young 
have been protected from their inexperience; a married woman, 
through the help of equity, secured a certain measure of economic 
independence in spite of the common law rule which then vested 
her chattels in her husband. Indeed ‘protective trusts’ 96 have been 
developed by which the beneficiary is sheltered almost to an extreme 
degree, since it may be provided that, if he should attempt to assign 
his interest or should become bankrupt, his rights cease, but that 
thereafter the trustee shall have an absolute discretion to apply the 
income for his benefit. So far has the law allowed a parent to go in 
his desire to protect his child from rash speculation or extravagant 
living. In America some courts have even upheld clauses which pro¬ 
vide that the income of the trust should not be subject to claims by 
creditors. 96 The creditor must be lucky enough to get the money after 

Supra, § 63. 

Sec, for example, Lcpaullc, Traite theorique et pratique lies trusts ; Siebert, 
Das rechtsgesehafthche Tteuhandverhaltnis , 38 Col. L R. (1938) 408. 

** Supra, § 90. 

kJ Scott, Harvard Legal Essays (ed. Pound), 419. Scott, op. cit. 423 
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it is paid to the debtor, and before he has spent it. This carries protec¬ 
tion to an extraordinary length and is hard to justify on any grounds 
of policy. How far is it ‘desirable to permit one generation to give to 
the next generation the powers and privileges conferred by wealth and 
relieve it from the responsibility which ordinary accompanies the 
ownership of property’?'* 7 If such devices were confined to bene¬ 
ficiaries under age, there would be little question; but they n.av be 
used to protect a beneficiary of any age. 

Many systems of law possess some means of dealing with the reck¬ 
less spendthrift, 9 * but the institution of ‘prodigality’ has some advan¬ 
tages over that of the spendthrift trust: firstly, it is applied only to 
those cases where such control seems necessary; secondly, it may be 
applied against the will of the extravagant one, whereas in English 
law (while a settlor may, of course, draft a trust as he wishes when he 
gives property to another) there is no means of taking from an incom¬ 
petent person the control of property which he owns. Although the 
trust has played its part in consolidating the family fortunes, the indi¬ 
vidualism of English law refuses to recognize that a man’s family has 
any claim to prevent him from wasting his substance in riotous living. 

There are two more fields where the trust has proved of great prac¬ 
tical importance. The postponed trust for sate has rendered it easy to 
retain the business of a testator as a going concern until the moment 
arrives when it may be economically profitable to sell, without depriv¬ 
ing the beneficiaries of the intermediate profits. Lastly, the trust has 
today become an instrument of ‘high capitalism'. 

What has made the trust so effective is the co-operation of the courts 
-- in effect the court may be asked to supervise the execution of the 
trust deed. ‘In no other circumstances can a private individual impose 
administrative duties upon the court to this extent, by his own voli¬ 
tion.’'* 9 


§ 116. Analysis of Property in the Modern World 
(n) Extension of the term ‘ property' 

As we have already pointed out ‘property’ is an ambiguous term 
in English law, for its meaning varies according to the purpose in 


tr Scott, op. cit. 432. For a more favourable view, see Costigan in Legal Essays in 
Tribute to McMurtay (ed. Radin) 85. Costigan favours protective trusts so long as 
only a reasonable income is guaranteed and the creditors can seize anything above 
that limit. Josscrand, Ev<Aution\ et Actuahtes, 159. 

Nussbaum, 38 Col. L. R. (1938) 412. 

F f 



434 THE CONCEPT OF PROPERTY § N6 

hand. Firstly, there are technical reasons for an extension of the term 
in certain cases. To overcome the effect of the maxim that equity will 
protect only rights of property, there was a temptation to seek a tinge 
of property in what were really personal rights. 100 Some constitutions 
have a general clause prohibiting the taking of property without the 
payment of compensation, and very wide decisions have been made 
as to what is property within the meaning of this rule. ‘Property neces¬ 
sarily includes the right to contract. ,,(n Examples such as these extend 
the term ‘property’ to cover whatever has a present or potential 
material value. 

Economically, the nature of property is being extended. The once 
overwhelming importance of landed property is now eclipsed by the 
growth of new forms of wealth. Much of the most valuable property 
today consists in the right to share in a particular fund, e.g. shares in 
a company. To the logic of the law a share certificate is theoretically 
mere evidence of a right to receive dividends and to share in the funds 
of the company if it be dissolved while still solvent. But economically 
the share certificate is itself property, since in most cases it has a 
market value and is fully transferable. 102 

Some modern economists consider that we have in effect built a 
hierarchy of interests relating to funds, just as our ancestors built a 
feudal hierarchy upon the land/ 03 In technical legal parlance, a claim 
can only be made against a legal person, but there are two practical 
factors to be noted. Firstly, now that imprisonment for debt has been 
largely abolished, a claim against John Smith is, in effect, a claim 
against such funds as he has under his control. If Smith cannot meet 
his debts he may go bankrupt, though his discharge may be postponed 
until he has paid, say, ten shillings in the pound. Personal liability for 
debts today means only a legal duty to pay which may be avoided by 
bankruptcy; it does not mean the physical liability of early law when 
the debtor suffered in person and the easy escape of bankruptcy was 
not available. Secondly, the frequent use of the device of incorpora¬ 
tion joined with limited liability allows a trader, not only to place his 
eggs in many baskets, but to confine his loss on any one venture to the 
eggs in that particular receptacle. John Smith may create three ‘one- 

100 Supra, § 61. 

,U1 Hi i^er v. Insurance Co. (1895), 95 Tcnn. 245 at 252, cited Noyes, Institution 
of Property, 353. 

10 ‘ t f K. Renner’s bulliant analysis in The Institutions of Private Law and their 
Social Functions (trans O. Kahn-Frcund). 

105 Cf Noyes, Institution of Fiopeity, 504. 516. 
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man’ companies, make a fortune out of one, and leave his creditors 
to bear the loss on the other two. The device of ‘holding’ companies 
has rendered it possible for the corporation to limit its liability very 
successfully, and the parent company in control of subsidiaries has 
economic power and the prospect of taking such profit as there may 
be, but its possible loss on any particular venture is restricted to the 
capital invested therein. Thus from the economic point of view, in¬ 
corporation means the limiting of liability to certain funds, and the 
modern system of ‘holding’ companies and ‘interlocking’ corporations 
means that a great number of these funds may be created. In many 
volumes of reported cases, nearly one-third of the litigants are cor¬ 
porations, and in each corporation many persons may have an inter¬ 
est. The invention of the share has made it easy to divide up the 
interest in these funds in any particular method desired. So much of 
our moder 1 wealth is locked up in companies that our law of property 
seems very remote from that of Rome, where property consisted 
mainly of material things to which an absolutist concept of dominium 
could be applied. Now much wealth consists of paper which repre¬ 
sents a claim of some sort upon corporation funds. Moreover, there 
has been a fundamental cleavage between ownership and control. In 
the days before the modern corporation, when an owner controlled 
his property, it was assumed that self-interest would ensure profitable 
use of it which would react to the advantage of the community Now 
a corporation may be controlled by one interest holding a compara¬ 
tively small block of shares. The classical study of Berle and Means 104 
shows that where shareholders are widely dispersed, a holding of even 
five per cent, of the voting stock may give control. By the device of 
‘pyramiding’ or creating holding companies, the extent of financial 
power may be greatly increased. Thus an investment of less than 
twenty million dollars, in the case of railroads, controlled assets worth 
two billion dollars. 105 Thus the majority owners of the stock have 
lost effective power. What is in the financial interests of those in 
control may not assist the shareholders, especially as profits may be 
diverted to a subsidiary in which the controlling group has a larger 
interest. It is futile to attempt to approach this problem with the con¬ 
cepts of jurisprudence designed for a simpler economy. 

‘In examining the break up of the old concept that was property and 
the old unity that was private enterprise, it is therefore evident that we 

104 The Modern Corporation and Private Property. 

lwi Op. cit. 73 ; G. D. Hornstein, 92 Univ. of Pa. L. R. (1943) 1. 
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arc dealing not only with distinct but often with opposing groups, owner¬ 
ship on the one side, control on the other—a control which tends to move 
further and further away from ownership and ultimately to lie in the 
hands of the management itself, a management capable of perpetuating 
its own position. The concentration of economic power separate from 
ownership has, in fact, created economic empires . . . relegating owners 
to the position of those who supply the means whereby the new princes 
may exercise their power.’ 10 * 

What some modern writers call ‘intellectual’ property has become 
more important in modern times. The extensive advertising and per¬ 
suasive salesmanship of modern business has made increasingly 
valuable such forms of property as copyright, patents, and property 
in designs. To sell the ‘moving picture rights’ becomes the dream of a 
young novelist; international conferences are held with the object of 
securing as world-wide a protection as possible for the rights of an 
author. The normal right which an author or artist desires is the 
power to restrict reproduction of his work without consent in order 
that others may not unjustifiably profit from the toil of his brain. The 
rules of copyright achieve this end. Some systems of law have intro¬ 
duced le droit de suite which attempts to secure for the artist a fair 
return for his labours. Before he has achieved fame an artist is com¬ 
pelled to sell his work for very little: later, speculators may reap great 
profits. In France and Belgium the artist is entitled to a certain per¬ 
centage of the sale price every time a work of this kind is sold by pub¬ 
lic auction . 107 In the sphere of literary copyright it has been suggested 
that lending libraries diminish an author’s royalties because so many 
read the same copy, and that measures should be taken to recompense 
the writer. In addition to the financial interests of the author or artist, 
there is the desire of the creator that his work should not be mutilated 
or deformed. Jones may sell all the rights in his play, but feel that bis 
reputation would suffer if the play is altered by inept producers and 
then presented under his name. As a French court has said: ‘Indepen¬ 
dent of pecuniary interest there exists for the artist an interest more 
precious, that of reputation .” 08 Continental systems seem to have 

,0 ‘ Berle and Means, op. cit. 124. The learned authors conclude (p. 356) that the 
modern corporation should be operated not solely in the interests of the share¬ 
holders, nor of the controlling group but rather in the interests of the community 
itself. 

,u7 Vinding Kruse, The Right of Property (trans. Fedcrspiel), 339, referring to 
the French law of 20 May 1920 and the Belgian law of 25 June 1921. 

,L " Cited Roeder, VI Hare. L. R. (1939) 554: Kruse, The Right of Property , 
75 et seq 7 ' 
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gone farther than English law 109 in modifying juristic concepts to 
protect the author. Logically it seems anomalous that an author 
who has completely parted with his work should yet be able to pre¬ 
vent its deformation, but theory may invent an implied term in the 
contract that the work shall not be so treated as to injure the reputa¬ 
tion of the author. 

The scientific discovery of the inventor is also protected by the law 
of patents. The interests to be reconciled are those of the inventor, 
the industrial expert who exploits it, and the consuming public. The 
first and the last are usually less able to protect themselves. 

(b) The effect of increasing regulation by the State 

The increasing interference by the State with the rights of owners 
and the rise of collectivist theories are modifying the notion of irre¬ 
sponsibility or absolute control and leading to the theory that property 
carries with it a social responsibility. The law of property has been 
subject to the same influences as the law of contract." 0 Thus the land¬ 
lord’s powers have been seriously restricted: the ‘statutory tenancy* 
which was introduced provisionally in 1916, was re-enacted in 1946. 
In some countries a determined effort is made to increase as far as 
possible the number of owners of land—steeply graduated land taxes 
make it increasingly difficult to maintain the huge estates, and govern¬ 
ment loans render it possible for the farmer to purchase the land on 
which he works. In Russia the State has taken over the ownership of 
land: in the Federal Capital Territory of Australia the Crown retains 
the ownership and makes leases only, thus securing for the State the 
benefits of any rise in the price of land not due to the efforts of the 
occupier. 1 " Increasing governmental regulation is usually justified 
by the so-called functional theory of property." 2 

§ 117. Theories of Property 

There arc two types of theories of property—one attempts to 
explain how property came to be, to describe the facts; the other 
passes an ethical judgment on those facts and attempts to justify (or 

English law allows the author a remedy in defamation if an inferior story by 
ano’hcr is put forward as a work of the plaintiff: Ridge v. English Illustrated (1913), 
29T.L.R. 592. 1,0 Supra, § 97. 

1,1 Seat of Government (Administration) Act, 1910-40. In Queensland, there is 
extensive use of the device of Crown lease, which allows the Crown to re-assess the 
rent periodically. Out of 382 million acres privately occupied, only 22 million were 
freehold : T. P. Fry, Freehold and Leasehold, 34. 

Infra, § 117. The effect of the Town and Country Planning Act is referred to, 
supra, § 36. Regulations made under the Act protect aesthetic values, e.g. regulation 
of hoardings. 
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condemn) the institution of private property. Sometimes, however, 
these two aims are combined: for example, a writer argues that 
property arose to reward private enterprise and that therefore it is 
ethically justifiable. 113 

(a) One theory is that property arose by the taking control of a res 
mtllius —occupatio . He who first reduces into possession a piece of 
property has the best of justifications for remaining in control. 114 But 
the acceptance of what has been flippantly termed ‘the divine right of 
grab’ b not so widespread today as once it was. Maine suggests that 
the doctrine that occupatio gives title is probably the result of later 
thought. ‘It is only when the rights of property have gained a sanction 
from long practical inviolability, and when the vast majority of the 
objects of employment have been subjected to private ownership, 
that mere possession is allowed to invest the first possessor with domi¬ 
nium over commodities in which no prior proprietorship has been 
asserted.’ 11 ' 1 In a crowded world, occupatio applies only to a rela¬ 
tively unimportant degree—no longer does the vacant forest await 
the tiller. The theory of occupatio hardly provides a reasonable 
account of the origin of property, and it is even less satisfactory 
as a justification of property. Why should he who is lucky enough to 
seize a thousand acres become owner? 

(b) Another theory regards property as the result of individual 
labour. Industry should be encouraged by granting to a worker the 
ownership of any res which is created by his toil. But this doctrine 
seems to imagine a simple state of society in which each man creates 
his own products. Things must be created out of something—if the 
material be a res nullius , there is something to be said for reward¬ 
ing the work of the creator. What, however, if Peter makes a suit 
out of James’s wool ( specificatio )'? Here the claim of the owner of 
the material and the right of the manufacturer come into conflict. 
The fact that there was a dispute between the Proculians and Sabin- 
ians shows that the answer to this problem is not easy, and Justinian’s 
solution that the manufacturer gained title, if the res was a nova 
species and irreducible to its former state, is obviously a com- 

M * For a critical account of the traditional theories, sec Laski, A Grammar of 
Politics, ch. v. 

114 Huntington Can ns, Imw and the Social Sciences. 61 ; Kant, Philosophy of Law 
itians llastic). 82 

115 Maine, Ancient Law (Pollock), 269. Cf Bent ham, Limits of Jurisprudence 
Defined, 85 : ‘Till law existed, property could scarcely be said to exist. Property and 
law were born and die together . . . take away law and property is at an end.’ 
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promise. 116 In modern society it is impossible (at any rate in the in¬ 
dustrial world) to say in more than a few cases what is the result of 
the labour of any one individual. Moreover, many forms of property 
are not the result of labour at all, but of some fortunate accident, e.g. 
the increased value of land on which oil or coal is found. An owner 
may neglect his land, but sell at a huge profit because a railway opens 
up that part of the country. The existence of this ‘unearned increment’ 
shows that property is not always the result of individual labour. 
Another factor to be considered is that what the community needs 
is not merely labour, but socially useful labour. The trafficker in 
drugs labours, but does not aid the community. Moreover, one who 
successfully acquires a fortune may withdraw his descendants from 
the labour market by removing from them the necessity of earning 
their daily champagne. 

Nevertheless, the theory contains a grain of truth. Society needs 
labour and the occupations are still few where the intrinsic interest 
is so great that men will labour for the love of it. An incentive to toil 
must be provided, and the labourer should receive a just return. Con¬ 
versely, society should demand from possessors of property service 
commensurate with the privileges they enjoy. ‘No man ... has a moral 
right, to property except as a return for functions performed.’ 117 

(c) According to the Hegelians some control of property is essen¬ 
tial foi the proper development of personality. The community has 
slowly evolved from status to contract, from group holding to indivi¬ 
dual property liberty has grown in the process, and it is the control 
of property that makes men free. There is in this a valuable truth—he 
who is wholly dependent on property controlled by others in their 
own interest can hardly live the life of the free. But the argument does 
not justify, but rather criticizes, the present system which allows con¬ 
centration of property in a minority of the community. 118 The Hegel¬ 
ian theory really leads to the conclusion that society should be so 
organized that every member can, by toil within his powers, acquire 
such property as is necessary for true self-realization. 

(d) Some have considered that private property is a creation of the 
State and achieved only after a long struggle with the clan. 119 If we 

114 Buckland, Text-Book of Roman Law (2nd ed.), 215. 

117 Laski, A Grammar of Politics (5th ed.), 184. 

“* Cf. Rashdall: ‘We cannot justify the whole capitalistic system en bloc by the 
bare formula that property is nccessaiy to the development of individual character’: 
Property, Its Duties and Rights , 66. Cf. Tawney, The Acquisitive Society. 
li# Jenks, Law and Politics in the Middle Ages, 237-8. 
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regard as the essential characteristic of private property the right to 
exclude others, to charge the res for debt, to alienate or leave by will, 
it is true that the State has provided the machinery by which these 
rights are enjoyed. The clan favours joint exploitation, dislikes aliena¬ 
tion, and regards disposal by will as contrary to the interests of the 
family. Moreover, while the economic exploitation by the tiller of the 
soil may take place where there is no state, it is to the military exploits 
of the State that the huge proprietary manor is due. But is not this 
argument rather a case of post hoc ergo propter hoc ? The State was a 
resultant of social and economic forces and did not arise ex nihilo. 
These same forces were tending to the creation of individual property. 
The emergence of the State and the creation of private property were 
the effects of the same causes and we can hardly say that one is the 
creation of the other. Moreover, private property may exist even 
where there is not a highly developed state, although protection of 
the owner’s right to exclude others can hardly be effective till there 
is a developed legal order. 

(e) The increasing tendency in modern times is not to attempt to 
justify the institution of private property by an a priori theory, but to 
build doctrines on an analysis of the functioning and social effects 
of the institution. This approach is sometimes called the functional 
theory, and it lays down that property which is the result of effort 
nr involves the giving of service is ethically justifiable, but property 
which is an undeserved claim on the wealth produced by others is 
not. 1 " 0 If property is to be effective in encouraging production, then 
society should see that it is distributed on proper principles. Duguit 
would put it that property ceases to be a right and becomes a duty; 
the owner is no longer free to exercise his arbitrary will but must per¬ 
form a social function. 121 

Under any theory, some property must be available to the indivi¬ 
dual. Even under socialism, there must be recognition of private 
property m articles for consumption and personal use. In the U.S.S.R., 
some writers speak of the resurgence of private property—it is now 
possible even to become a rentier in a small way by lending the State 


10 Tawncy, The Acquisitive Society, Cairns, Imw and the Social Sciences, 75. 
'The justification of property must depend not upon any a priori principle, but upon 
ns social elfccts’: Rashdall, in Property, Its Duties and Rights, 68. 

121 Transformations du droit pnv£. Duguit wished to subject everything to the 
rule of law—not only the sovereignty of the State, but those relics of arbitrary 
power which an owner still possessed: Achille Mestre, Archives de pltil. du droit 
(1932, 1-2), 163. 
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money. 122 The real question before the modern world is not whether 
property shall be destroyed but whether some of the excesses of pri¬ 
vate ownership of the means of production are to be cut down. No 
individual, however powerful he may be, can today create wealth 
without the help of the social framework and the co-operation of 
his fellows, and therefore society can well demand that, once created, 
wealth should be used for those purposes which will be of greatest 
benefit to the community. Duguit, however, goes too far in suggesting 
that there has been a complete revolution in the legal approach to 
property. The owner still has many ‘sovereign’ rights, though the 
area of complete freedom is being gradually restricted. 

The modern theory thus seeks a justification of private property in 
the results that it achieves and criticizes the institution so far as it fails 
to achieve those results. Such an approach is closely linked with a 
functional otudy of what property means in the legal sense. Today we 
see the clfective working of the institution of property, not in a mere 
analysis of concepts borrowed from Roman law, but in a realistic 
study of what legislatures and courts are actually doing. 1 * 3 Vinding 
Kruse has pointed out that the real task of the social sciences is to 
‘dedogmatize’ the people—writing has been so full of ideological cant 
(whether capitalist, socialist, or communist in bent) that we do not 
accurately see whither the law is tending. 121 The old melodrama has 
too much influence. In some writings on the current scene. Big Busi¬ 
ness or the International Jew are cast to play Ihe part of the villain; to 
others. Government Bureaucracy is destroying liberty of enterprise 
and the freedom of the individual; to a third group, Bolshevik Com¬ 
munism is a poison seeping through the world and destroying all that 
is lovely and of good repute. A realistic survey shows that we cannot 
explain the law of any country in terms of abstractions. Law is a com¬ 
promise, and today there is in England what would have appeared 
radical socialism to the landowners of 1910. Beating the drum of 
propaganda may serve some purposes, but it neither advances the 
study of jurisprudence nor gives a real appreciation of what is hap¬ 
pening in the world today. What is apparent is that absolute rights 
are ceasing to exist and are being replaced by qualified rights the 
exercise of which is limited by the philosophy and needs of the com¬ 
munity in question. 

122 Simpson and Stone, Law and Society. 1991. 

12 ' Cf. Noyes, Institution of Property, 419. 

121 The Right of Property , 5. 
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§ 118. Acquisition inter vivos 
(a) Original Acquisition 

A person is said to acquire derivatively when he accepts a convey¬ 
ance of title from a previous owner: in original acquisition a res which 
has no owner is reduced into possession and title acquired. The latter 
was naturally more important in primitive times than today when the 
world is crowded and most things are subject to ownership. In English 
law, owing to the feudal doctrine that all land is held of the king, land 
cannot become a res nullius and even in the case of personal property 
the list of such things is very limited. 125 

Occupatio was the term given in Roman law to the acquisition of 
title in a res nullius. Apart from specific game laws, the birds of the 
air are the property of him who first reduces them into possession. It 
was generally considered that occupatio also applied to res derelictae 
—when an owner abandoned his property, he lost title at once, and 
the res was therefore open to acquisition by anyone. The Proculians, 
however, held that an owner did not lose his property till some other 
person reduced it into possession. On this theory, abandonment was 
an example of traditio incertae personae —the owner by abandoning 
the res manifested an intention to transfer title to the first taker. But 
the Proculian view did not prevail, 126 although in English law there 
is some authority for it. 127 

Accessio' 1 * may be an example either of original or derivative 
acquisition according to the circumstances. If I darn my socks with 
wool which is not mine, the wool ‘cedes to’, or is merged in, my socks 
and I thereby become owner of it. If the wool was a res nullius , it is a 
case of original acquisition; if the wool belonged to another, I acquire 
title without his consent. If an island is created by natural forces in a 
river, a riparian owner 120 acquires a right to so much of the island as 
lies between the centre of the river and his own land. Since the island 
had no previous owner, this is a case of original acquisition. 

(/>) Acquisition of title from another without consent 

Normally we can acquire title to a res owned by another only with 
that other’s consent. If a thief purports to transfer to a purchaser title 

‘‘ s HoUIsworth, History of English Law, vu. 479. 

Inst 2 1.47; Dig 41.7. 1. pr.; 41 7. 2. 1. 

IJ ’ Holdsworth, op cit. 495-6. 

‘Acquisition of property by its incorporation in what alicady belonged to the 
acquirer’: BucUand, Test-Book of Roman Law (2nd ed.), 208. 

1 '* Whose lands aie not agn hmitati. 
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in the res stolen, the maxim nemo dat quod non habet applies. But 
there are certain cases where an owner may lose title without his 
consent: 

(«) By the happening of an event—a river in flood may tear away 
portion of A’s land and cast it against the ground of B. The 
Romans applied the curious rule that B obtained title as soon 
as the portion had been there for a considerable time and trees 
carried with it had taken root in his ground. 1 ’ 0 

{b) By the operation of law—bankruptcy, execution against 
property, expropriation in the public interest. 

(c) By the wrongful act of the acquirer— specification adverse 
possession bringing into play the rules of prescription.’* 2 

yd) By a wrongful act of one who has mere possession but not 
ownership of the goods. 

Normally, an agent can pass title only if he has the authority of the 
owner so to do. The common law favours what Demogue has called 
static security, since it desires to protect the title of the real owner, 
even at the cost of rendering transactions slow and cumbersome by 
requiring the purchaser to investigate the title of him who purports to 
sell. The business world, on the other hand, favours dynamic security, 
emphasizing the necessity for speed of transactions and the protection 
of the purchaser in good faith even if this occasionally defeats the true 
owner's title. The concept of static security is seen in the land law', 
w'here rigorous investigation of the owner's title is necessary; that of 
dynamic security in the law relating to negotiable instruments, where 
a bona-fide purchaser for value (without notice of any flaw in the 
vendor’s title) can rest assured that his title cannot be disturbed by 
any claim that the true owner gave no consent to the transfer. The use 
of money would be rendered difficult if the right of the holder of the 
coins had to be investigated before it was safe to deal with him—ima¬ 
gine a parchment title accompanying every half-crown! The battle 
for the extension of the concept of negotiability to debenture bonds 133 
illustrates in an interesting fashion the conflict of commerce with the 
law. 134 Again, the title of a true owner of any personal property might 
be defeated by sale in market overt; 133 the Factors Acts from 1824 

130 Dig. 41. 1.7. 2. 131 Supra, § 117. 

132 Supra, § 110. 

133 Crouch v. Credit Fonder (1873), L.R. 8 Q B. 374; Goodwin v. Robarts (1875), 

L.R. 10 Ex. 337, 134 Chorley, 48 L.Q.R. (1932) 51. 

138 Although under the Larceny Act, if a thief is convicted of larceny an order for 
restitution may be made by the court: Larceny Act, 1.916, § 45 (1), (2). 
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onwards protect a purchaser who buys from a mercantile agent who 
is in possession of the goods with the consent of the owner, even 
although the agent had no power to sell. 13 ® With regard to land ‘con¬ 
structive notice’ and the requirement of strict investigation may be a 
useful doctrine ‘for title is everything and it can be leisurely investi¬ 
gated’, but to apply these doctrines to commerce would be ‘doing 
infinite mischief and paralysing the trade of the country’. 137 

(c) Acquisition of title by consent of the owner 

The consent of the owner is expressed in a juristic act, but fre¬ 
quently, in addition to agreement, some systems require a delivery 
of the property (either with or without set formalities) before title 
will pass." 8 This has already been discussed in treating of the law 
of sale. 139 

The acquisition of title by the consent of the owner is a case of suc¬ 
cession. In English law we cannot regard the acquisition of property 
by the adverse possessor as a true case of succession, for the possessor 
does not acquire a ‘parliamentary conveyance’ from the previous 
owner, but has merely the best possessory right based on the inability 
of anyone else to eject him by legal means. 140 

Succession may be either singular or universal. 

Tn a singular succession,. . . the same legal relationship passes from one 
subject to another: in a universal succession, the subject of the legal 
relationship remains the same. The essence of universal succession is 
that it is not strictly speaking a succession hut a continuation. ... It is 
in this sense that universal succession is said to be a succession to a 
personality and singular succession a mere succession to a right.’ 111 

The sale of a motor-car is an example of singular succession: on the 
other hand, if A succeeds to the totality of rights held by, and duties 
binding on, B, that is an instance of universal succession. There are 
few, if any, perfect examples of universal succession in actual legal 
systems. The trustee in bankruptcy acquires many of the rights of the 
debtor and is bound to some extent by his duties, but the bankrupt 
retains his personal rights (e.g. marital powers) together with some of 
his property (e.g. clothes, bedding, and tools of trade), and the trustee 

,s ‘ See 52 & 53 Viet. c. 45. 

157 Per Lindlcy L.J , Manchester Trust v. Furness, (1805] 2 Q.B. 539 at 545. 

‘In Bracion’s eyes the necessity for a lively of seisin is no peculiarity of the 
land law’: Pollock and Maitland, History of English Law, n. 179. 

,1n Supra, § 96. 

140 Cf Taylor v. Twinberrow, [19301 2 K.B. 16. 

141 Sohm, Institutes of Roman Law (trails. Ledlie), 505. 
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is not bound by a duty to pay all the debts but only to divide such 
assets as there may be proportionately among the creditors according 
to the priority of their debts. Personal rights are not normally trans¬ 
ferred, though in some Australian aboriginal tribes when a man dies 
his younger brother takes over all the rights which the deceased pos¬ 
sessed over his wife. 142 Another case that is sometimes termed uni¬ 
versal succession is the passing of the estate to the heir in Roman law; 
but this will be discussed in the next section. 

§ 119. Succession on Death 

There are many theories concerning the evolution of succession on 
death and the development of the will. Our knowledge is as yet too 
scanty to tread with sure steps, and it is unwarrantable to assume that 
each race has passed through the same unilinear evolution. ‘So long 
as it is doubtful whether the prehistoric time should be filled, for ex¬ 
ample, with agnatic gentes or with hordes which reckon by ‘'mother 
right” the interpretation of many a historic text must be uncertain/ 143 
Is family ownership the cause or the result of intestate succession? 144 
No answer can be dogmatically given for primitive times. 

Intestate Succession. Presumably intestate succession was prior to 
the origin of the last will and testament. Maine suggests as an analogy 
that the family was a corporation, or that the individual head of the 
family was a corporation sole whose rights and duties descended to 
the successor. 145 ‘If the family was the owner of the property admini¬ 
stered by a paterfamilias, its rights remained unaffected by the death 
of its temporary head.’ 146 But care must be exercised in using the 
refined notions of advanced jurisprudence as analogies for primi¬ 
tive law. 

There are many factors that may be considered when the law 
decides its rules of inheritance. 147 The law must consider the class 
of person most likely to be dependent on a testator, and also the 
type of relative whom an average property owner would be likely 
to favour. The rules of any one period will be determined largely 
by the structure of the family at the time. A patriarchal family will 
emphasize succession through males, those who practise mother right 

142 Radcliffc-Brown, 20 Iowa L. R. (1935) 287. 

143 Pollock and Maitland, History of English Law, li. 237; Diamond, Primitive 

Law, 237. 144 Pollock and Maitland, op. cit. 247. 

143 Maine, Ancient Law, ch. vi. 

140 Holmes, The Common Law, 343. 

147 Atkinson, 20 Iowa L. R. (1935) 185; Bentham, Pruniples of Morals and 
Legislation. 
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prefer succession through females. Modern systems favour cognatio 
or blood relationship at the expense of relationship through marriage, 
with one obvious exception—succession between husband and wife. 
Descendants are usually preferred to other blood relatives in accor¬ 
dance with the natural desires of man. But the estate may go to the 
eldest son (primogeniture), or be equally divided between sons, or be 
equally divided between sons and daughters, or be given to the young¬ 
est son (ultimogeniture). Probably primogeniture arose, not so much 
from the desire of the father to keep the estate an undivided whole, as 
from tne demand of the king or lord that the land should be under a 
strong hand—but in the feudal era there were not strict rules of in¬ 
heritance, for each heir must make the best bargain he could with his 
lord. 148 However, primogeniture is practicable only in an ordered 
community: in a lawless one, it may be dangerous to allow the young 
son to take control—hence a tendency for the eldest male kinsman to 
assume control. This is termed tanistry . The rationale of ultimogeni¬ 
ture is said to be that the youngest son is most likely to be dependent, 
since an older child has probably already been settled in life by an 
advance from the father. 14 '' 

One important factor is that either primogeniture or ultimogeniture 
keeps the estate of the deceased as a unit, whereas division among all 
the children soon leads to difficulties in an agricultural community, as 
the units of land become too small for subsistence. But where primo¬ 
geniture exists, the elder may be forced to charge the land to provide 
for his brothers and sisters; where there is equal division, one child 
may buy out the others, again charging the land this time for the 
purchase price. 1 ' 0 Whatever be the system in force, the difficulty is to 
provide for all the children out of an estate normally designed as a 
single working unit. 

How far should the law go in tracing kinship? 151 At Rome the 
Twelve Tables laid down that the nearest agnate took and in default 
the members of the same gens. It is often urged today that the law 
should set a narrow limit, especially as the growth of individualism 
has weakened the feeling of family solidarity. Uncertainty increases 
litigation if the law attempts to trace kinship too far, and some argue 

111 Pollock, and Maitland, op cit. 260-4. 

114 Ultimogeniture existed in many parts of Germany: Pollock and Maitland, 
op cit 280-1 For a criticism of the orthodox theories as to the causes of primo¬ 
geniture and ultimogeniture, see Cairns, 20 Iowa L. R. (1935) 266. 

150 The position of the half-blood has led to many different solutions varying from 
equal rights with the whole blood to total exclusion 

iW Mcijcis, 20 Iowa L. R (1935) 341. 
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that the State should succeed in default of ascendants or descendants. 
But so long as there is power to make a will, most people will prefer 
to benefit a remote relative, a friend, or a charity in which they are 
interested, rather than let the money go to the coffers of the State. 

Testate Succession. It is impossible to be dogmatic concerning the 
origin of the will. 152 At Rome probably the first attempt to give the 
succession to one not within the family was by actual adoption. A 
further step was the actual ‘sale’ of the inheritance to the prospective 
heir—in Roman law by mancipatio. Possibly at the early stage, the 
testator was then bereft of all his possessions and, like King Lear, was 
compelled to live on the charity of his beneficiary. Such a will was, of 
course, irrevocable. But the manci patio soon became a mere formality, 
carried out only in order to give validity to the expression of the testa¬ 
tor’s wishes, and it was then accepted that the will became operative 
only on death. So long as the terms of the will were spoken, secrecy 
was impossible, but with the invention of writing it became the 
custom to seal the document and thus keep it from prying eyes. By 
slow degrees we reach the modern will which is secret, posthumous 
in operation, revocable, and ambulatory. The first two attributes have 
been explained. Today, since a will is only a signed and attested docu¬ 
ment, Brown may make a new will every day if he so desires—the 
irrevocable nature of the early manci patio has disappeared. Ambula¬ 
tory means that the will binds all property in the hands of the testator 
at his death, even if it was acquired only after the will was made. This 
seems, today, an obvious and reasonable characteristic of a will, but 
our ancestors found it difficult to see how a man could bind the dis¬ 
position of property which he did not yet own. 

There are several rules in Roman law which seem to show the in¬ 
fluence of the early clan ownership of property. Firstly, there are relics 
of universal succession. Until the beneficium inventarii was granted 
by Justinian, the heir was liable in full for the debts, but thereafter 
his liabilities were confined to the assets received. Again, the primary 
purpose of the will was to nominate an heir or heirs in whom the suc¬ 
cession would vest as a whole. If the heir did not accept, the whole 
will fell to the ground. The Roman maxim put it that inheritance was 
a succession to the entire legal position of the deceased. 153 There were, 

132 Probably priestly exhortations played a large part—the desire of the Church 
to receive death-bed bequests would force the law to decide whether the claims of 
expectant heirs could be defeated: Pollock and Maitland, op. cit. 312 et seq.; 
Holdsworth, History of English Law, ii. 91 ; Cairns, 20 Iowa L. R. (1935) 266. 

us ‘Hereditas est successio in universum ius quod Uefunctus habuit.’ 
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of course, certain rights that were not inheritable—usufruct was ex¬ 
tinguished, a right to bring an action for iniuria lapsed unless litis con- 
tcstatio had taken place. 

Secondly, in a sense the suits hcrcs was succeeding to property to 
which he had, as it were, a potential right. Hence the growth of rules 
to protect his interest. A suns heres must be expressly disinherited in 
the will. If a son was born after the will was made, the will was void. 
If a son felt he had been unjustly disinherited, he might bring the 
querela inofjwiosi testamenti on the plea that the testator must have 
been insane to make such a will. If there were too many legacies, the 
son might refuse to accept under the will, in which case the will would 
fall to the ground and the son would then receive his share according 
to the rules of intestate succession. 151 

By contrast the English rules seem very individualistic. Freedom of 
testation was carried so far that, for a death-bed whim, a testator 
might leave all his property to strangers and condemn his wife and 
children to penury. In 1900 New Zealand passed ‘An Act to insure 
Provision for Testator's Families', and legislation in many parts of 
the Empire now gives varying rights to a testator’s family. 156 In Eng¬ 
land the law was changed in 1938 and the court now has power to 
award payment of a reasonable provision out of the net estate for a 
surviving spouse, an infant son, an unmarried daughter, or a child 
under a physical or mental disability. 166 The discretion which the Act 
confers on the court is severely limited, but doubtless it was thought 
wise to proceed slowly with the experiment. 

In modern English law, if there is a will, the executor named therein 
calls in the assets and pays the debts. If the estate is insolvent, there 
are rules as to priorities -debts of the same rank are paid pro rata. 
Any surplus remaining after the estate is ‘wound up’ is distributed 
according to the directions of the will. By the use of the trust the testa¬ 
tor may vest his property in trustees and direct them to pay the income 
to his beneficiaries, thus relieving them of responsibility. If there is no 
will, an administrator controls the estate and pays any remaining 
assets according to the rules of distribution on intestacy. The con¬ 
venience of the personal representative is seen when we glance at 
systems the foundation of which is the existence of the heir as uni- 

" 1 ‘ that is, when the ius abUinetuh ot right of refusal was granted 

See Luskin, 17 Can. B. R. (1939) 181 , Gray, ibid 233 ; Kennedy, 20 Iowa L R. 
(1934-5) 317, Manme Brown. 18 Can B R (1940) 261 

The Inheinance (l amily Provision) \ct. 1938, Keeton and Gower 2n Iowa 
I. R ( 1935)326 
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versal successor. Thus in French law the heir himself is liable for 
all the debts unless he specifically accepts only with the beneficium 
inventarii. This is justified by some French writers on the ground that 
it is morally right for the heir to pay the debts of the testator even if 
the estate be insolvent, but cynics reply that the mo/ il duty is effective 
only in cases where ignorance of the law causes a failure to take ad¬ 
vantage of the beneficium inventarii.'"' Moreover, there are in French 
law few rules dealing with proportional payment of debts where the 
estate is insolvent- bankruptcy applies only to merchants. If there 
are several coheirs, a creditor of the deceased must sue each coheir 
for that proportion of the debt which corresponds to the heir's share 
of the inheritance; similarly debtors of the deceased must pay each 
heir only his due proportion of the debt. The courts have boldly filled 
many of these gaps in the code, 1 -’ 8 but the law still seems very compli¬ 
cated when compared with the English system. The German Code 
also builds on the concept of universal succession, but there are 
not so many technical difficulties as in French law. It certainly is an 
‘imperative necessity in an economic system based largely upon credit 
that the debts survive the debtor’, 1 and most systems recognize this; 
but is there any need to enlarge the fund available by making the heir 
liable in full unless he takes special steps to protect himself? 

A legacy is an example of singular succession, and is a deduction 
from the estate left to the heir in favour of another. ‘A legacy is a gift, 
chargeable only on a heres , usually of res singulae , having an assign¬ 
able money value’—thus speaks Buckland for Roman law. 16 " In Eng¬ 
lish law the term ‘legacy’ is inapplicable to gifts of real estate, and the 
gift is not chargeable on the heres but is a direction in the will to the 
personal representative. 

The institution of the will has been strongly attacked, even before 
the days of socialism.Inheritance is said to be one of the chief 
causes perpetuating the unequal distribution of wealth. Whatever 
view be taken, there is no doubt that the modern State with its steeply 
graduated succession duties makes a noble (or ignoble, according to 


Rheinstein, 20 Iowa L R. (1935) 431 at 439. 

’ i ' 1 Niboyet, ibid. 416. 

Ii9 Rheinstein, ibid. 468. 

lb " Text-Book of Roman Law (2nd ed.), 334. 

lbl Mirabeau wrote: ‘What is a testament? It is the expression of the will of a 
man who has no longer any will, respecting property which is no longer his property ; 
it is the action of a man no longer accountable for his actions to mankind ; it is an 
absurdity, and an absurdity ought not to have the foice of law’ (cited in Rational 
Basis (tf Legal Institutions , 453). Yet Mirabeau himself made a will. 
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the scope of our expectations) attempt to redistribute property. In 
U.S.S.R., the first decree flatly declared: testate and intestate succes¬ 
sion are abolished. This, however, cut across a deeply rooted senti¬ 
ment, and in 1945 the rights of parents, brothers and sisters were 
recognized - thus inheritance survives even in a communist regime. 362 

ltJ V. Gsovski, 45 Mich. L. R. (1947) 291, 296; Simpson and Stone, Law and 
Society, 2000. 
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THE CONCEPT OF POSSESSION 

8 120. Introduction 

Possession, even without ownership, may have the utmos f practical 
importance. Possession may create ownership, either by occupai'o 1 * 
(the taking control of a res nullius) or by the expiration of a period of 
acquisitive prescription." Moreover, possession is prima-facie evi¬ 
dence of ownership, and he who would disturb a possessor mast show 
either title or a better possessory right. A chimney-sweep, who finds 
a ring, may not be the owner, but his possessory right allows him to 
recover the value of the stone set in the ring from a jeweller who 
refused to return it after it was handed to him for examination. 3 In 
technical language, the ins tertii cannot be pleaded against a possessor. 

If Jones possesses a car and 1, having no title, lake it from him, it is 
no defence for me to prove that Jones is not the true owner. He may 
be a thief, but whatever the power of the owner to recover the car, 
Jones’s possessory right is superior to mine. In Roman law one who 
brought an action for furtum had to show that his interest had been 
honestly secured, 1 but in English law there is no theoretical' reason 
why the thief should not sue a second thief who takes from him the 
res in question, for even a wrongful possession is good against all but 
the true owner or one claiming through him. Some systems carry their 
theory so far (hat in a possessory action title is irrelevant. Thus if I, 
as dispossessed owner, retake a chattel, the previous possessor may 
recover it from me by a possessory action -my only remedy is a real 
action based on my title. But here the law must effect a delicate com¬ 
promise, which rather confuses the theory of possession. It would be 
absurd if an owner had no right to retake the purse seized from him 
or to eject a trespasser who entered his house during the owner’s 
absence. Sometimes the solution is sought in the doctrine that posses¬ 
sion seized bv violence is not true possession, but this is contrary to 
principle, however convenient the result may be in allowing the owner 


1 Supra. § 118. 

* Supra, § 110. To use the language of English law, seisin is a root of title. 

- 4 Armory Delanurie (1721), 1 Strange 505. 

4 Dig. 47. 2. 12. 1. 

1 Obviously in practice the first thief would not desire to call attention to his 
possession of the res. 
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to act effectively." The problem when self-help should be allowable is 
always a difficult one. English law allows title to chattels to be set up 
as a defence in a possessory action 7 —if I retake my own chattel, I can 
defeat the previous holder’s action of trespass by proof of my title. 

Why should the law protect possession as such, even though it may 
have been seized unlawfully? Would it not be sufficient to protect 
only ownership or at least a possession that is lawfully justifiable? 
There are three reasons for the protection of possession. Firstly, it 
aids the criminal law by preserving the peace/ Interference with pos¬ 
session almost inevitably leads to violence, not only in primitive times 
but even in the more civilized world of today. Order is best secured 
by protecting a possessor and leaving the true owner to seek his 
remedy in a court of law. Secondly, possession is protected as part 
of the law of tort. ‘These rights of action are given in respect of the 
immediate and present violation of the possession of the bankrupt 
independently of his rights of property—they are an extension of that 
protection which the law throws around the person.’ 9 Finally, posses¬ 
sion is protected as part of the law of property. The law does not 
always know that the possession in question is unlawful. In times 
when proof of title is difficult and transfers of property require intricate 
formalities, it would be unjust to cast on every man whose possession 
is disturbed the burden of proving a flawless title. Ihering’s doctrine 
that in most cases possessors are the rightful owners may not be his¬ 
torically accurate, but it is convenient for the law to regard possession 
as well founded, at least until a superior title is shown to exist. In 
English law we may see examples of each of these reasons for the 
protection of possession thus disseisin was regarded as a crime. 
While an owner who has been wrongfully dispossessed of land may 
retake possession peaceably, the Statutes of Forcible Entry make it an 
indictable misdemeanour to use force. 1 " Interfering with another’s 
possession is the tort of trespass; but an owner is not liable in tort 
(even if he is-criminally responsible under the statute referred to) if 
he uses only reasonable force in retaking his land." With regard to 

® Infra, § 122. 

Holmes, The Common Law, 210. Holmes wrote that this has always been the 
position in Fnghsh law, but Maitland, Collected Papers, i. 426, shows that it was 
not true in Bracton’s time. 

8 Pollock and Maitland, History of English Law, ii. 30-46 , Holmes, The Common 
Law, 206-9. 

9 Rogers v Spence (1844), 13 M. & W. 571 at 581. 

10 5 Rich II, st, 1. c. 8. 

He turnings v Stoke Poges Golf Club, |1920] 1 K.B. 720. 
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recaption of chattels, so long as an owner uses only reasonable force, 
he is liable neither civilly nor criminally. 

The peculiar historical evolution of the English law of property has 
given increased point to the protection of possession. Ownership in 
English law may be almost described as the ultimate or best right to 
possession 1J —hence ‘the law protects seisin because the person seised 
is owner till someone else proves a better right to seisin; and therefore 
to ask why the law protects seisin amounts to asking why the law pro¬ 
tects ownership’.' * Possession is a ‘root of title’, and all possession is 
regarded as just till it is shown to be otherwise. Whatever may be the 
case in other systems, no student of English law can neglect the impor¬ 
tance of possession, for the learning of seisin and possession covers a 
great part of the law of property. 14 

Is possession limited to the control of material things? Can A 
possess a fishery? If B pollutes the stream, can A bring trespass, 
the gist of which is an interference with possession? Roman law at 
first denied that there could be possession of a mere ius such as a 
servitude, but later writers used the term quasi - posse ssio . English 
law treated certain incorporeal rights as analogous to possessory 
rights over material things, provided there was a power of excluding 
others from the enjoyment of the right. 1 ’ Technical theo: / confines 
possession to material things and, instead of speaking of a possessory 
right to an incorporeal res, would refer to the de facto use and enjoy¬ 
ment of the content of a right, without having a legal claim thereto. 16 
But the cost of accuracy is a clumsy circumlocution and the con¬ 
venience of speaking of possession, e g. of a servitude, is so great that 
the term ‘possession’ is likely to be widened. 

§ 121. Analysis of Possession 

Possession is a fact to which the law attaches certain consequences. 
The most important respect in which it differs from ownership is that 
(in general) ownership cannot be lost without the consent of the 
owner, 17 whereas possession may be lost either by accident or by 

' : Supra, § 113. 

' 1 Holdsworth, History of English Law, iii. 95. 

14 The story is well told by Pollock and Maitland, History of English Law, ii. 
46 et seq. 

15 Pollock and Wright, Possession, 35 : Nicholls v. Ely Beet Sugar Factory Ltd., 
[1936] Ch. 343 at 347 et scq. 

16 Campbell, 7 Camb. L. J. (1940) 222-3. 

17 There are certain cases m which a bona-fide purchaser for value may defeat 
the true owner’s title, e.g. negotiable instruments. 
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the wrongful act of another. I may think that my note-case is in my 
pocket, but I may have ceased to possess it because it has fallen in the 
river or been seized by a pickpocket. The thief gains a true possession 
both in fact and in law. It is true that his possession is unlawful in the 
sense that the law will not protect it as against the true owner, but the 
owner’s right to recover possession (ins possidendi) from the wrong¬ 
doer should not be confused with the actual possession of the thief at 
the moment. A desire for conciseness sometimes causes confusion. 
The following phrases are often used: the owner has a right to recover 
possession, a right to possession, rightful possession. The first two are 
accurate, but the last confuses a mere right of recovery with posses¬ 
sion itself. Even a wrongdoer, who has stolen a res , has the ins posses¬ 
sions, i.e. the right of remaining in possession save as against those 
who can show a superior title. Unfortunately the terminology of the 
books is not verv clear as Winfield writes: ‘our law has a fairly good 
working scheme of possession although it has not indulged in much 
scientific dissection of the idea. Its weakest spot is its slovenly ter¬ 
minology.’T he doctrine of possession was worked out as certain 
procedural remedies were developed, and the results were not always 
consistent. The only possible method for jurisprudence is dogmati¬ 
cally to adopt the most convenient terms and keep to their use- but 
the reader should be warned that these terms are often used in the 
books in a different fashion. In reading works or cases on possession 
we must examine the context to discover the sense in which the words 
are employed. 

Possession, unfortunately, is used both in a popular and a legal 
sense. The simplest view to take is that possession m fact means physi¬ 
cal control of an object with intent to exclude others. If there is some 
eontrol but not sufficient to satisfy the definition of possession, then it 
is a case of custody. If I am examining a ring in a shop, I have mere 
custody, for the jeweller exercises a certain physical control and I have 
no intent to exclude him. Immediately I abscond with the ring I gam 
full possession, for I show' an animus to exclude him and physically 
1 remove myself and the ring from the area over which he has control. 
Ifiit the law, since so much depends on the existence of possession, 

Winlield. le\t-Bonk of the law of Tort (4th cd ), 306. Compare Pollock and 
Wiiuhi. wton, 2 I lie confusion has become so great that some statutes speak 
"1 at lual pos-.isMon as if thete wcie two kinds of possession m lavv. *[ think 
Pat liamr o .,i using (he phiase '“actual possession'’ intended to ie|ect the legal 
nght io possess, aikl to require actual control or apparent dominion m fact': 
Sciutton L J Mali \ KogcM (192M. 133 L 1' 44 
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refines the notion and applies it more strictly than in popular usage. 
Negligence in law has not precisely the meaning which the average 
layman would give to the term. If the law had contented itself with 
making the notion of possession sharper or more clear-cut, there 
would not be much difficulty. But for reasons ct convenience and 
policy the law has introduced anomalies so that now each legal sys¬ 
tem has its own particular exceptions. But it seems to be historically 
more accurate and to conduce to greater clarity if we regard the law 
as building on the notion of physical control, and introducing such 
refinements as it desires than if we regard the legal conception as 
having nothing in common with the popular one. Possession in this 
chapter means possession as defined by the law. It seems just as un¬ 
necessary to talk of legal possession as it is to talk of legal negligence 
in the law of tort. If it is desired to refer to possession in fact, then it 
will be specifically referred to as such. To cover those cases where a 
person has full possession in fact, but for some reason is denied pos¬ 
sessory remedies, the term detention is convenient. 

Thus we may have the following relations of a person to an object: 19 

(a) Custody -where the holder either lacks full control or else has 
no animus to exclude others, e.g. a customer examining a ring 
in the presence of the jeweller. 

(h) Detention -possession in fact which for some reason is not 
regarded as possession in law. 

(c) Possession -legal possession. In most cases the legal notion of 
possession is built on the popular notion, but each legal system 
has certain anomalous cases either where a possessor in fact is 
denied possession in law or where one who does not possess in 
fact is given the rights of possession. 

(d) Ownership. 20 

This table gives a more definite meaning to the terms ‘custody’ 
and ‘detention’ than is usual. Sometimes the two terms are used as 
synonyms. But the prevailing looseness of terminology causes so 
much confusion that it is necessary to fix the meanings of these terms 
even at the risk of courting misunderstanding if the manner in which 
they are defined is forgotten. 

Constructive possession is a phrase that is often used in the books, 

,tt The terms arc not always used by other writers in the exact sense bet down, hut 
it seems useful to give a distinctive meaning to custody and detention. 

1:0 Supra, § 113. 
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but there are so many different approaches that the term is best left 
unused. J1 

The theory of the Romanists is mainly concerned with the attempt 
to discover a logical method of distinguishing between detention and 
possession. At Rome the possessor had two practical advantages -he 
had a right to the protection of the praetor’s interdict, and, if he could 
show good faith and iusta causa , he could acquire ownership on the 
expiration of the necessary period of time.* 2 Great theoretical works 
have discussed the problem why the law should protect only certain 
forms of physical control. The answer is simple, although perhaps 
not intellectually satisfying to those who like their theories to be 
logical and clear-cut. Convenience and policy have determined the 
boundaries of possession in any one system, and no universal tests are 
discoverable. 

Savigny maintained that the distinction between detention and 
possession follows from a proper analysis of the latter concept and 
built his doctrine on Paul’s text, ‘apiscimur possessionem cor pore et 
animo, neque per se animo aut per se corpora’. 2 '* The classical theory, 
therefore, is that possession is made up of two elements: firstly the 
corpus or element of physical control; secondly the animus or intent 
with which such control is exercised. Savigny thought that since the 
detentor and possessor have the same physical relation to the res , the 
difference between them must be found in the mental element. The 
intent, which distinguishes a possessor, is the animus dotnini -the 
desire to hold for oneself and not on behalf of another. This theory 
explains why the tenant, the borrower, and the agent did not have 
possession in Roman law, for they did not intend to hold in their own 
right. The compilers of the Digest seem to have emphasized the im¬ 
portance of the element of animus -indeed some of the texts seem to 
go to extraordinary lengths.*' On the other hand, Savigny’s theory was 

! Salmond, Jurisprudent v (10th ed ), 286. treats constructive ^session as 
covering those cases where the law grants possession to one who is n >t in actual 
physical control Clerk and Lindsell. I oris (10th ed ). 449 n., write that person has 
instinctive possession (</) when he has lost possession and no one else as acquired 
it . (f>) when his setvant is in charge ot a res Pollock and Wright. Possession, 25-7, 
confine it to cases where there is a mete right to recover possession 

The Romanists talk of Ur) detentio oi posscssio naturahs : ( b ) possessio or 
possessio nulls which was hardly distinguishable from possessio ad interdicta’, 

(. ) possessio ad usuuipionem But the terminology is by no means fixed. A complica¬ 
tion is introduced bv the fact that the praetor would protect only possession that 
had been acquired in certain lawful ways —nee u. net clam, net ptecario Infra §I2" > 
Dir 412 3 1 

Whether these references to animus are interpolated or not is another question. 
Paul in paiticular. emphasises the element of animus 
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faced with the difficulty that in certain cases Roman law gave a non- 
owner possessory rights:** these examples Savigny explained away as 
anomalies which he termed instances of derivative possession. 

Ihering adopts a more objective theory. ‘A man possesses who is, 
in relation to the thing, in the position in which an owner of such 
things ordinarily is, animus being merely an intelligent consciousness 
of the fact.’ 26 Ihering’s theory can explain exactly those cases wnich 
Savigny found difficult, but, on the other hand, it cannot account for 
those cases where the law refuses possessory rights to those who are 
in effective physical control. The anomaly on his view is that every 
detentor is not a possessor and he seeks to explain these ‘exceptions’. 27 

English law takes the view that a person in de facto control is nor¬ 
mally to be treated as a possessor—the most important practical result 
of this rule being that the bailee and the tenant possess. 2 " Holmes 
suggests that English law does not require the animus domini , but 
merely the intent to exclude others. Thus the tenant desires, not to 
hold as owner of the land, but only to exclude the landlord 20 and all 
others during the currency of the lease. Still, however much we em¬ 
phasize that effective control is prima-facie evidence of possession, 
the intent may be decisive in difficult cases. ‘When possession or dis¬ 
possession has to be inferred from equivocal acts, the intention with 
which they are done is all important.’ 

In the corpus there are two elements: ( a ) the possessor’s physical 
relation to the res itself; (b) the relation of the possessor to the rest of 
the world. 

(a) Power to exclude others does not of itself give possession, or 
Adam could have possessed all the birds of the air and the fish of the 
sea by binding Eve. No precise rule can be laid down concerning the 
measure of control over the res which is necessary for possession. 31 
‘By possession is meant possession of that character of which the thing 
is capable.’ 1 -’ A hunter docs not possess a wild animal until he has 


'■ c.g. the pledgee, precarist, the stake-holder, and one who held under emphyteuta. 

0 Buckland, Text-Book of Roman Law (2nd ed ), 198, summarizing the theoiy of 
Ihcnng. Savigny s theory triumphed in the first draft of the German Civil Code, but 
in the final draft the term ‘possession' was applied even to those who held foi another, 
and the distinction between mediate and immediate possession was introduced. 

' 7 c.g. he argued that many tenants in the early days were probably of servile 
status. See Ehrlich, Fundamental Principles of the Sociology of Law, 381. 

h Infra , § 123. 

1 Save in >o far as the lease gives a power of entry to the landlord. 

*" Per Lindiey M R., lAttledale v. Liverpool College. |1900] 1 Ch. 19 at 23. 

11 Sec Ld. Advocate v. Young 11887), 12 A.C. 544 at 553. 

1 ’ Same case at 556. 
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caught it, although custom may establish a different rule in certain 
cases.'* Full physical control over the res is not always required. A 
domestic animal may wander far during the day, but possession is 
retained so long as it has the habit of returning.’ 4 Clearly greater 
physical control would be necessary to retain possession of a savage 
lion than of a faithful dog. An interesting problem arose in The 
Tnhuntia 'as to possession of a wreck which lay in the open sea at 
twenty fathoms depth. Plaintiffs had located the wreck, marked the 
spot With buoys, and sent down divers on such days as the state of 
the sea allowed. Defendants interfered with plaintiff’s salvage work, 
and it was held that the plaintiffs had possession. Full physical control 
there clearly was not, for the wreck could only be approached with 
difficulty. But the plaintiffs had the desire to exclude others and such 
control as the nature of the res allowed. Each case, therefore, must be 
considered on the facts is the person exercising such control over 
the res as is permitted by its nature? 

(h) But possession requires not only a physical power over the res 
itself, but also the ability to exclude others. In a primitive and lawless 
mining camp the physical power to exclude may be all-important, but 
the more settled the community, the less important is actual physical 
prowess in the acquisition of possession.”' Here again there is no fixed 
rule as to what amount of power to exclude is necessary -the test is 
what is normally regarded as sufficient, provided that no one else is 
exercising control to an equal or a greater degree. I possess my country 
estate, even although the hedges are broken and 1 am absent in Lon¬ 
don. In acquiring possession the law may well demand a definite act 
of taking control and an attempt to exclude others, but once posses¬ 
sion has been acquired the law assumes that it continues until it has 
been abandoned by the owner or lost because of the interference of 
a third party. But, even apart from this concept of legal inertia , mature 
law does not award possession only to the strong—a child may gain 
possession of a coin he finds, even though a powerful ruffian a few 
feet away has determined to take it. The child has not the physical 
power to exclude the ruffian, but nevertheless the child has possession 
until the ruIlian actually takes it from him. 17 Salmond is therefore 

" f S tne wh.de fishe ry : Holmes. The Common Law . 212. 

(iaiiis, /)/;- 41 1 S Of. Humps v. Darby, [1948] 2 K B. HI. 

,3 [19241 P *7S 

I his is the answer to the contention that possession in its inception and us 
continuance must be made up of the same elements. 

s7 Kocourek, Jural Relations (2nd ed ), 364. 
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incorrect (as his learned editor points out) in saying that ‘so far as 
other persons are concerned, I am in possession of a thing when the 
facts of the case are such as to create a reasonable expectation that I 
will not be interfered with in the use of it’. 18 The child may have pos¬ 
session of the coin, although he knows that the ruffian will take it in 
thirty seconds. But what Salmond really meant was that such power 
as is normally sufficient to exclude others is regarded by the law as 
enough. 

While power to exclude others is a matter of fact, ‘it may depend on 
the opinion of certain persons ... or the current opinion of a multi¬ 
tude or a neighbourhood, concerning that which is ultimately matter 
of law. Though law cannot alter facts, or directly confer physical 
power, the reputation of legal right may make a great difference 
to the extent of a man’s power in fact.’ 19 One who takes under the 
authority of a legal power is less likely to be disturbed than a wrong¬ 
doer. In a law-abiding community the hint of legal process may be all 
that is needed to exclude others in fact. 

§ 122. The Struggle of Convenience and Theory 

Why should such a notion as possession be surrounded with such 
complexity? 40 One reason is that there is the inevitable clash between 
the logic of the law and the demands of convenience. Law in its early 
stage is fluid, and later a theory is invented as a means of rationalizing 
decisions that have already been reached. Many of the fundamental 
problems of the law of possession are not clearly examined until the 
‘classical period’ in a nation’s legal history, when analytical genius, 
discontented with the law as a collection of rules, attempts to discover 
a logical structure around which the rules may be grouped. If such a 
theory is discovered in the law of possession and wins acceptance, 
then rules that cannot be reconciled with it are dubbea ‘logical anoma¬ 
lies’ or ‘historical exceptions’. But the law is not static and the pressure 
of practice tends to create further exceptions, which sometimes eat 
away the rule itself. There is thus a conflict between the logical struc¬ 
ture of the law and the demands of convenience. There may even be 
two theories of the law, each battling for supremacy. 

Possession began as a fact, physical control being the test. But, as 
the praetor at Rome began to protect possession, it became necessary 

Jurisprudence (9th ed ), 377 (This passage is not in 10th ed ) 

J * Pollock and Wright, Possession. 14-15. 

4,1 Much of the material in this section was published in 1 Res Judicatae (1935), 
187, to the editor of which I am indebted for permission to republish. 
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to refine the notion. Buckland thinks that in the classical era posses¬ 
sion was regarded primarily as a matter of fact, however hard it might 
he to reconcile this with the artificial notions already springing up. As 
Paul said: ‘The same possession cannot be in two persons any more 
than you can be considered to stand in the place in which 1 am stand¬ 
ing, or to sit in the place in which I am sitting.’ 41 A captivus on his 
return to Roman soil automatically reacquired the rights which he 
had lost by being taken prisoner, but, since possession was regarded 
as a matter of fact, it vested in him only when actual control was ob¬ 
tained. 42 

Does Paul’s analysis of animus and corpus satisfactorily explain the 
law? Holdsworth thinks that, in addition, Roman law required a cause 
or special reason why possession should be protected, the exact limits 
of possession varying with the needs of the moment; ‘but unfortu¬ 
nately for the interpretation of (Roman) texts, they have fallen into 
the hands of German legal philosophers, who have constructed from 
them logical theories which never wholly tit the actual rules, because 
those rules were, like the rules of English law, made to fit the illogical 
facts of life.’ 1 ‘ Some of these complicating factors are now discussed. 

{a) Firstly, in Roman law the notion that proprietary capacity was 
essential to possession became firmly established and this cut across 
the notion of possession as mere physical control. The rule that those 
in the potestas of another could not possess led to a certain divorce 
between actual control and legal possession, thus creating confusion 
in the teUs.“ A master possessed what was held by his slave, the 
theoretical solution being that the master had the animus and the 
slave provided the corpus. Since the slave was himself possessed by 
the master, it was not a very violent extension to say that the master 
possessed a res in the hands of a slave who was himself possessed. 45 
But as acquisition through a slave became more and more common, 
it became inconvenient to require the master to have a specific animus 
directed to every rev, 10 and it was laid down that the master possessed 
whatever was acquired by the slave in connexion with the peculium. 

" n ‘X 41 2 3 5 (The translation is that of de Zulueta in his edition of Dig. 
41 1 and 41 2 to which the authoi acknowledges his debt.) 

1 Dig 41 2. 23 pi and l 

M History i>f Dnghsh Law. vn. 4(>7. 

Paul, h t. 1 4, wiitcs that a wife possesses what was given to her by her husband, 
although the gift was forbidden by law since a matter of fact cannot be invalidated 
by law Ulpian. h t 29, illustrates the two views. 

45 Paul, h.t. 3. 12. 

t he early rule required cither previous authorization or subsequent ratification 
by the rrmstei 
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As acquisition through those not within the bonds of the family was 
gradually allowed, convenience dictated an even broader rule and so 
some texts boldly state that the agent provided both animus and cor¬ 
pus. 47 This was a case where the classical rule was almost eaten away 
by exceptions. 

(b) Secondly, we note the influence of the mode of acquisition of 
possession on the concept of possession itself. The essence of posses¬ 
sion being control, the question whether possession has been lawfully 
acquired or not may be relevant when the law considers whether it 
should protect that control, but, if we are determining whether the 
taker has in reality acquired possession, the lawfulness of its inception 
should be irrelevant. The thief acquires possession, although his taking 
is a crime. In practice, however, there is an inevitable tendency for The 
right to possession to acquire importance at the expense of possession 
itself 1 *—‘possession borrows a great deal from right . . . possession 
is not merely a matter of physical fact but also of right’. 4 '' At Rome 
one of the most important practical results of possession was the pro¬ 
tection afforded by the interdict of the praetor. The praetor laid down 
that he would not protect the possession of one who had acquired it 
17, dam aut precario. According to logical analysis one who takes by 
force or steals secretly acquires possession; but, since the praetor 
would not protect such a holding, there was a tendency, instead of 
saying that the praetor would protect only certain forms of possession, 
to limit the definition of possession itself to control which had not 
commenced in certain unlawful ways. This was an illogical, though 
convenient, policy. Ulpian considered that one who has lost possession 
by violence should be considered as still in possession. 5 '' If my house 
is seized in my absence, l retain possession until I know of the intru¬ 
sion and have had a reasonable time in w hich to eject the trespasser. 51 
Clearly this doctrine cannot be carried too far or possession would 
mean only control that has been lawfully acquired. The strict doctrine 
is that of Gaius that any loss of corpus involved loss of possession. 

57 Cf. h.t. 34. 1. 

Pollock and Wright, Possession. 83. 

*" Papinian. Dig. 41.2. 49 pr. and 1. 30 h.t. 17 pr. 

■' Ulpian, h.t. 6. 1. Cf. Browne v. Dawson (1840), 12 A & E. 624, where a school¬ 
master after dismissal broke into, and held control of, his old rooms for eleven days, 
but it was held that nevertheless he had not aquired possession. Cf. Maitland, Col¬ 
lected Papers, i. 456: ‘Practically for the last three hundred years and more, theoreti¬ 
cally as well as practically for the last fifty years and more, we have had no action in 
which an ejected possessor could recover possession from the owner who ejected him : 
certainly this is a fact which deserves the consideration of all who are troubled with 
theories of possession’ (written in 1888). 



462 THE CONCEPT OF POSSESSION § 122 

To reconcile the texts, we can only suppose that Gams’ doctrine was 
applied to movables and that, where immovables were concerned, 
the rules were broadly interpreted for the benefit of the owner. In 
the post-classical era, if a third party seized land held by a tenant the 
owner did not lose possession until he was aware of the intrusion and 
had failed w ithin a reasonable time to assert his rights . 52 

Just as the law weights the dice against one who has seized secretly 
or by force, so it favours one who takes lawfully. Even if we regard 
control as a pure matter of fact, one whose holding is lawful is less 
likely to be disturbed than one who has no title. Where one has a right 
to enter, entry into any part of the house gives possession of the whole, 
whereas the possession of a trespasser extends no further than it does 
in fact. 5 ’ ‘De facto as well as tie iure there is much to be presumed in 
favour of him w'ho comes by title, nothing for him who comes by 
wrong .’ 51 

ic) Thirdly, what may be called the legal concept of inertia plays its 
part. If possession is once proved to exist, it is assumed to continue 
until it is ended either by abandonment on the part of the owner, or 
by seizure by another. Savigny considered that possession continued 
only so long as physical power to deal with the res could be repro¬ 
duced at any moment . 55 If all power to enjoy, now or in the future, is 
lost, possession ceases e.g if a ring is dropped into the sea. But a 
London citizen retains possession of his house even while he is absent 
in Paris, for he may return at will. Holmes suggests, however, that 
Savigny’s statement is rather too absolutely phrased and gives the 
following example. The finder of a purse leaves it at his country 
house, while he languishes behind the bars of a prison. English law 
at least would treat him as in possession, even though he could not 
reproduce his physical power of enjoyment at the moment. If a 
burglar began to break in, the finder would be in possession until 
the thief had actually seized the purse. ,b 

Roman law sometimes referred to these cases as being possession 
held ammo .solo The possession of summer pastures was held to be 
retained animo .solo during the winter, and the jurists went even 

1 ho ol.issio.il mow was that the ownci supplied the animus and the tenant the 
L-orfvis and there tone that loss of corpus entailed loss of possession : Afucanus, Dip. 
41 2 40 1 . Paul, h t. 3 8. Pomponius, h l 25. 1 , Buckland, A fain Institutions of 

Roniii’i l <ne. III 

Pol Kvk and Wnght, Possession. 79. Cf. Paul, h t 3 1 and CeLus, h.t. 18. 4. 

Pollock and Wright, op ut , 62 

Savigny on Possession (tr. Perry). 25.1-4. citing Paul, h.t. 3. 13. 

3 ‘ The Common L,iw\ 217 S 
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farther than Holmes in the example just cited, for they considered 
that seizure by a stranger did not end the possession of the previous 
holder until he was excluded on his return or acquiesced in the tres¬ 
pass / 7 Paul in one text writes that, since both animus and corpus are 
necessary for possession, both must disappear before possession is 
lost . 58 This, however, cannot be accepted as a general rule. If posses¬ 
sion is lost only by consent of the holder, then the notion of possession 
would not be that which we understand it to be. Apart from the excep¬ 
tions introduced for convenience, the true rule is that loss of corpus 
involves loss of possession, whether the owner is aware of it or not 
But is mere change of animus enough? Do I cease to possess the 
forged banknote in my pocket, merely because I think that l have 
thrown it away, when in reality I have thrown away a true note? 
Where the physical control is reduced to vanishing point, or exists 
only by a fi- tion of the law, a mere change of animus may be sufficient 
(e.g. a determination not to return to the summer pastures). But where 
there is real physical control, English law would normally require loss 
of that control before possession was regarded as ending . 59 The law 
is seeking a convenient solution of practical problems and does not 
make too sharp a separation of corpus and animus. 

Just as the notion of corpus is modified for convenience, so is that 
of animus. The classical analysis would require a specific animus 
directed to the res in question and some Roman texts approve this 
doctrine—the possessor of land does not possess the treasure buried 
in the land, unless he is aware of its existence . 60 The Englisti cases 
are not very clear concerning things concealed in personal property, 
e.g. the money in the secret drawer of a bureau . 61 With regard to real 
property, the possessor of land probably possesses things that are 
attached to or under the land, but the cases by no means develop a 
consistent theory. 6 ' Where a chattel is found in the public part of a 
shop or bank, what are the rights of the finder as against the shop- 

ST Pomponius, h.t. 25. 2. JB h.t. 8. 

** There is some authority for the view that possession cannot be lost even by 
wilful abandonment. See Pollock and Wright, Possession. 124. But this is subject to 
question. 

11 Paul, h.t. 3. 3. 

61 Merry v. Green (1841), 7 M. & W. 623; Cartwright v. Green (1803), 8 Vcs. Jun. 
405. A delivery of possession of a bureau is apparently not delivery of the money in 
the secret drawer if its existence is unknown. 

62 Goodhart, Essays in Jurisprudence and the Common Law, 75 and Salmond, 
Jurisprudence (10th ed.), 297-8, for a discussion of Bridges v. Hawkesworth (1851), 
21 L.J.Q.B. 75 ; Elwes v. Brigg Gas Co. (1886), 33 Ch.D. 562; South Staffordshire 
Water Co. v. Shannon, [1896] 2 Q.B. 44. 
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keeper or banker?* Has the shopkeeper possession of all chattels 
lying in his shop? Members of a golf club have sufficient animus to 
retain possession of balls which have been lost by individual players 
and intend to exclude those who come to the links to steal—hence if 
the owner of an individual ball cannot be identified, possession may 
be laid in the members of the club.* 1 
The facts of Hannah v. Peel were that the defendant was the 
owner of a house which he had never occupied. Plaintiff, a soldier, 
found a brooch, the owner of which was unknown. Birkett J. held that 
the plahitiff as finder was entitled to the brooch as against all others 
than the owner. Winfield thinks that the case might have been decided 
on the easy ground that the owner of the house never had possession 
of it and therefore no presumption could arise that one who possesses 
a house possesses what is within it. 66 This, however, hardly fits the 
facts. The defendant had the house conveyed to him in 1938 and it 
was not requisitioned till 1939: in the interval it was unoccupied. 
Surely the defendant must be regarded as being in possession of the 
house for that period. A man may possess an empty house which he 
does not occupy.* 7 Birkett J. concluded that a possessor of land does 
not necessarily possess something lying on his land, even though it 
is not possessed by someone else. The decision for the plaintiff was 
based on Bridges v. Hawkesworth. Surely there is no justification for 
treating this case, now a century old. with such respect. It has never 
created a settled rule, for it has been subject to conff icting interpreta¬ 
tions as both Professor Goodhart‘ ,K and Birkett J. himself have shown. 
English lav/ has not in other cases worried about a specific animus, as 
did Roman law. The reasonable rule would be to apply to things lying 
on the land the same presumption that applies to things attached to 

*' 1 A me nc an cases make a rather fine distinction between propeitv that has been 
lost (wheie the tinder takes) and property that has been mislaid, e g intentionally 
placed on a table hi accidentally ielt theie (wheie the banker oi shopkeeper is in 
possession) 1) Rtesinan, Jr , 52 Harv. L. R (1939) 1105. An intetesling American 
case rai-.es the probli m of motor vehicles While a suspect was being taken in a taxi 
to police headquarters he was seen to diop something on the floor I ater a roll of 
notes was found the e. but the suspect denied that it was his. The money was taken 
by a detective Late the taxi-driver claimed it. Held, that he had no claim as he 
neither found the n oney noi reduced u to possession hi tc Savernw (1932), I 
1 Supp .H discussed 46 Han l. R.( 1033) 716. 

*‘ 4 I libber t v Mrkiernan. 11948] 2KB 142. 
bS [1945| I K. B 509 
M / 0 R (1945) 333 

Ihrkett J admitted that the defendant was never physically in possession, but 
the judgment proceeds on the assumption that the defendant must be ueated as a 
possessoi of the land 
Supra n 02 
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or under the land that they are in the possession of the owner so 
long as no one else has actual control The application of this pre¬ 
sumption would have meant in the instant case that the householder 
was first in possession and therefore had title, even if we admit that 
the plaintiff took possession when he found it. 

When a servant finds a chattel during the hours of employment 
does he or his master acquire possession? Dixon J. considers that 
if a sailor is ordered to search a ship, what he finds falls at once into 
the possession of the master.''' This introduces a new refinement It 
a cashier in the course of employment receives money from a stranger 
for his master, he has possession until by some act he appropriates the 
money to his master whereas a servant who finds in the course of 
employment does not have possession even for a moment 

(J) Fourthly, there are two complicating factors which are peculiar 
to English law, one relating to real property and the other to criminal 
law. In the land law it was once true to say that "the common law 
recognizes, not dominium and possession but seisin only’. 71 Seisin is 
derived from the same root as the Roman possessio and the German 
besitz. and it was at first used both of land and chattels. 7 - It was con¬ 
ceivable that seisin might merely have become the English term for 
possession, but gradually another path was pursued. Seisin was (un¬ 
filled to the law of real property, and gathered around itself \ i much 
technical learning that it is difficult to analyse the relation of sea.in and 
possession in any work on general jurisprudence. 

The second complicating factor in English law is the law of larceny. 
Since this crime required a taking from the possession of another, it 
was inevitable that it should influence the theory of possession. As the 
criminal law was full of gaps, the concept of ‘taking possession’ was 
extended to cover the acts of persons who, though undoubted wrong¬ 
doers, had not taken possession in the ordinary sense. Thus a distinc¬ 
tion was made between the possession of a bale and the possession of 
its contents in order to subject to punishment a fraudulent carrier. 7 ' 
Later, when it was realized that the penalties of the criminal law were 

‘ ’ Willey v. Syrian (1937). *7 C.L.R. 200 a I 216. 

11 It is not enough that it is found in the horns of employment ll must be found 
as a result of the work which he is appointed to do. 

71 Holdsworth, History of English I.aw, m 9S 

7 Maitland. Collected Papers, i. 329. 358, 407. 

7i The Carrier’s Case (147''). 64 Selden Society, 30 Hall, Theft. Law and Society. 
344, suggests that this decision was based on the imperative needs ot the moment 
‘A powerful mercantile class cannot be imagined to have peimilled conversion of 
their property by carriers to remain unpunished.’ 

‘ 5373 ii h 
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too savage, there was a tendency to allow very technical points to be 
taken on behalf of the prisoner. Both of these factors have compli¬ 
cated the learning of possession. Thus the point whether possession 
passes when there is a mutual mistake in delivery was argued in cases 
where the future of a prisoner was at stake, and the conflict of opinion 
has been acute. 74 It will later be shown that, painstakingly careful as 
English law has been in defining possession when the question arises 
whether the prisoner had an animus furandi when he took possession, 
it is very elastic when it comes to ascribing possession or special 
property to the particular prosecutor. Thus in criminal law posses¬ 
sion is used, in a strict and a wide sense and this hardly conduces to 
clarity. 7,1 

Kocourek, after examining many of the cases, concludes that the 
taking of possession is not one of the elements of larceny. 76 His analy¬ 
tical skill makes great play with the deficiencies of that mass of rules 
that pass as learning in this branch of law, but reform can come from 
the legislature alone. Certainly the law imagines that the doctrine of 
possession is the foundation of the theory of larceny, however curious 
may be the structure that has been built, and it is merely confusing for 
a writer to deny that taking possession is an element of larceny. 

§ 123. MhDIATE AND IMMEDIATE POSSESSION 

‘Plures eandem rem in solid urn possidere non possunt.' 77 Must this 
well-worn adage be modified by a recognition of mediate and imme¬ 
diate possession? Salmond writes: ‘one person may possess a thing 
for or on account of someone else. In such a case the latter is in posses¬ 
sion by the agency of him who so holds the thing on his behalf. The 
possession thus held by one man through another may be termed 
mediate , while that which is acquired or retained directly or person¬ 
ally may be distinguished as immediate or direct' 7 * Salmond instances 
three types of mediate possession: firstly, that acquired through an 
agent or servant; secondly, that held through a borrower, hirer, or 
tenant where the res can be demanded at will; thirdly, where the 
chattel is lent for a fixed time or delivered as security for the repay¬ 
ment of a debt. 

71 Kenny, Outlines of Criminal Law (15th ed.), 245 ; R. v. Ashwell (1885), 16 
Q.B.D 190. R. v. Hefrr , [1895] 2 I.R. 709; Ruse v. Read, [1949] 1 K.B. 377. Cf. 
Dig. 41. 2. 34. pr. 

T * Infra. § 123. 

TT Dig. 41. 2. 3. 5. 

7 * Jurisprudence (10th cd.), 300. 


6 Jural Relations (2nd ed.), 373. 
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The distinction between mediate and immediate possession is in 
many ways a useful one and is explicitly recognized by German 
law. 79 In English law, however, in all the cases mentioned, posses¬ 
sion is granted to one person and one person alone: the common 
law needs no theory of mediate and immediate possession. In the 
master and servant relationship the servant does not possess the 
master’s goods received from him, though the servant does pc.sess 
goods given to him by a stranger, until by some act he has appro¬ 
priated them to his master. In the case of bailor and bailee it is the 
latter who has possession/ 0 In the case of landlord and tenant the 
tenant has possession of the land. Maitland has pointed out the con¬ 
fusion that arose in early English law because of the difficulty of 
applying the strict terminology of Rome to the intricacies of the 
feudal system. Hi Who was dominus , and who had possession To adapt 
Roman theory to feudal conditions, some distinguished between 
the dominium directum of the lord and the dominium utile of the 
vassal, the possessio civilis of the lord and possessio naturalis of 
the vassal. In modern English law the doctrine of the exclusiveness 
of possession is saved by a rather narrow distinction—the landlord is 
seised or possessed of the freehold and the tenant possesses the land. 

The essence of a lease is that exclusive possession must pass to the 
tenant. It is difficult to reconcile all the cases dealing with the distinc¬ 
tion between a mere lodger and a tenant, for it is a question of fact, 
depending on all the circumstances of the case, whether the owner 
grants exclusive control to another/- The tenant’s possession of the 
land is no empty figment: he desires and has the power to exclude the 
landlord during the currency of the lease, save in so far as a power of 
entry has been reserved. The landlord's interest in the freehold is 
evidenced by the existence of a written lease or the receipt of rent 
or both. A tenant has a sufficient possessory right to bring trespass 
against the landlord/'* If furniture leased with the house is converted, 
the landlord cannot bring trover, for he has not a right to immediate 
possession; if they are stolen, he cannot describe the goods as his in 
an indictment for larceny/ 1 

BGB. 868. Cf. C.C., Art. 2228: ‘Possession is the retention or enjoyment of a 
thing or of a right which wc have or which we make use of, either ourselves or 
through another person who holds it or makes use of it in our name ’ 

BU Infra § 124. 

fll Collected Papers, i. 352. 

" ‘ Bradley v. Bayhs (1881), 8 Q.B D. 195, 210. 

" 3 Gordon v. Harper (1796), 7 T.R. 9. 

R. v. Belstead (1820), R. & R. 411 : R. v. Brunswick (1824), 1 Mood. 26. 
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C onfusion of terminology may lead to genuine misunderstanding. 
Plaintiff agreed to sell the defendant an orchard, described as being 
in occupation of A, and promised that the purchaser should have ‘pos¬ 
session’ on the day appointed for completion. The defendant refused 
to complete unless the tenant was ejected, but the court found against 
him on the ground that there was a broad distinction between posses¬ 
sion and occupation/-’ 

Anomalies. It must be admitted, however, that there are difficulties 
involved in the adoption of the theory that the common law always 
regards possession as exclusive. The law sometimes allows possessory 
remedies to those who are not in possession/ 6 Thus where there is a 
simple bailment determinable at will, either the bailor or the bailee 
may maintain trespass against a stranger. The theory that the bailee 
does not acquire possession in such a case does not help us, for on 
that basis the bailee would be unable to sue in trespass. Similarly, 
a servant has been allowed to sue for trespass to the goods of his 
master/ 7 These cases must be regarded as anomalies. 

Again, in larceny some difficulties arise. It is well established that 
an indictment may lay the ‘property’ of the goods in the real owner, a 
bailee or a servant and this use of the term property is practically 
equivalent to possession/' Hale places the rule on a reasonable basis 
the felon may be indicted for stealing the goods of either the bailor 
or of the bailee, and ‘it is good either way’ for the property is still in 
the owner and the bailee has possession/' 1 But the language of the 
books has not always been as uniform as this. When a parcel was 
stolen from a stage coach, Hotham B. allowed the property to be laid 
in a savant driving the coach, but he did so on the practical ground 
that it would be inconvenient to require the names of all the owners 
of a stage coach to appear in the indictment/" It is authoritatively 
stated that this case depended on special considerations, " but in 1929 

/.«jA«* v l),>an (IHbO) 28 Beav 607 

Wl ‘ can hardly sav that anyone with a tight to immediate possession can hung 
trespass. toi th.il conflicts wnh too many established lilies. ‘It is difficult to sec how 
thcic can he a forcible and immediate injury w et atmis lo a meic legal right'. 
Pollock and Wnght. Pmvew ion. 145 li, in gencial. a wrong to a meie right of 
possession were sulheicnt tot tiespass and thelt. why is conversion hy a bailee not 
trespass and theft 1 (op cit 14b) 

Moon- v Robinson (1831), 2 B Ad 817. Winfield, i ext-Book of the Law of 
Ion (4th ed ) M)9. suggests that this case would probably not be followed today, 
as it depended on tire view that the maslu of the ship was a bailee. 

Pol'ock and Wright, op cit 139 

u // /V</ ' ‘ S13 - " m ’ a PP ,ovcd h >' Par W' » Manilas v. 

H ilham s f 1849), 4 1 \ 359 at 344 

R v Daikin (I SOU), 2 Leach 8(>2 


Pollock and Wnght, op. crt. 139. 
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the Court of Criminal Appeal carried the doctrine even farther. 0 - The 
prisoner forced a maid to deliver to him her master’s coat and it was 
held correct to lay the property in the servant. This decision has been 
severely criticized. If the maid has possession of her master’s coat 
which had not been delivered to her but was hang-ng in the hall, then 
logically a servant should have possession of goods delivered to him 
by the master yet it is well known that the rule is otherwise. !3oes 
this case sweep away the ‘six hundred year old distinction’ between 
a servant’s custody and possession? 01 It can be explained only by 
saying that, when it is a question of determining whether the prose¬ 
cutor has the property, the court allows even custody to be treated as 
possession; whereas when it is a case of theft by the servant, the law 
is stricter. It is certainly disconcerting, after having emphasized that 
the servant has only custody of the master’s goods delivered to him 
by the mas.er, to explain in the next breath that when it comes to 
indicting a thief, the law allows the servant to be regarded as in pos¬ 
session. 

Prescription. Is it necessary to use the concept of mediate and imme¬ 
diate possession to explain the operation of the rules of prescription 
as between landlord and tenant, bailor and bailee? Salmond suggests 
that 

‘title by proscription is based on long and continuous possession. But he 
who desires to acquire ownership in this wa\ need not retain the imme¬ 
diate possession of the thing. He may let his land to a tenant for a term 
of years, and . . . prescription will continue to run in his favour. . . . I or 
all the purposes of the law of prescription mediate possession m all its 
forms is as good as immediate. ... As between landlord and tenant, 
prescription, if it runs at all, will run in favour of the tenant, but at the 
same time it may run in favour of the landlord as against the true owner 
of the property.’ 

Another way of explaining trie same rules is to emphasize that the 
tenant possesses the land and the landlord the freehold. The tenant, 
although he has the animus to exclude the landlord from the land 
during the term of the lease, has no intent to possess the freehold. 
Tiie only way in which the landlord can show intent concerning, and 
physical control of, the freehold is to secure written evidence of his 
right (e.g. a lease) and to exact rent. If a stranger exacts rent, then lie 
is showing an intent adverse to the interest of the freeholder and, in the 

’ R. v. Harding (1929), 46 T.L.R. 1<>5. " l Note in 46 L Q.R . (1930), 135. 

M Jurisprudence (10th ed ), 302, 304. 
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absence of steps by the landlord, time may begin to run against the 
latter. If there is no lease in writing, and the tenant refuses to pay rent, 
he is showing not only an intention to enjoy possession of the land, 
but also a desire to exclude the landlord from the freehold itself. If 
the latter neglects either to obtain written acknowledgement of his 
title, or to exact rent, then time may begin to run in favour of the 
tenant. Similarly, if I have seized land, time may continue to run in 
my favour if I place a tenant on the land, for the tenant’s intent is 
confined to exclusive control of the land during the currency of the 
lease and is not directed to the freehold. The rules of English law are 
not as simple as is here suggested, 95 but they can be explained as 
easily without, as with, the doctrine of mediate and immediate pos¬ 
session. 

Turning next to bailment, the rules are specific. The bailee has full 
possession but recognizes the title of the true owner. Conversion can 
take place only if the bailee does some positive act inconsistent with 
the title of the true owner. Technically prescription does not apply to 
this case, but only limitation of actions. The bailor may sue for con¬ 
version within six years of the act complained of, or, if he chooses, he 
may, even after the action in conversion is barred, make a formal 
demand for the return of the res , and on refusal by the bailee, sue 
m detinue.■ ,t ' , The Limitation Act, 1939, has, however, changed this 
rule and now where there are successive conversions time runs from 
the first, provided the chattel has not returned into the possession of 
the owner. 97 

In order to avoid misunderstanding, it should be emphasized again 
that it is not suggested that the distinction between mediate and im¬ 
mediate possession is inaccurate -the only point which the writer is 
endeavouring to make is that the rules of English law can be explained 
without such a doctrine. 9S 


§ 124. Bailment 

‘Any person is to be considered as a bailee who otherwise than as 
a servant either receives possession of a thing from another or con- 

9 Cheshire, Modem Real Property (5th ed). 821. 

96 Wilkinson v. Verity (1871), L R. 6 C P. 206; Colliding v. Viet Rly. Com¬ 
missioners (1932), 48 C.L.R. 157. * 7 Limitation Act, 1939, 2 Sc 3 Geo. 6, c. 21, § 3. 

Many cases can he cited m favour of Salmond’s approach, e g. the dicta of 
Crompton J. in Marvin v. Wallis (1856), 6 El. & BI. 726. But this was in reality a 
case of conjunctive delivery of possession The same applies to Elmore v. Stone 
(1809), 1 1 aunt. 45.8. The point is discussed in Dollius Mieg Co. v Bank of England 
(1950), 66 I I, R. 678 1 * 
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sents to receive or hold possession of a thing for another upon an 
undertaking with the other person either to keep and return or deliver 
to him the specific thing or to (convey and) apply the specific thing 
according to directions antecedent or future of the other person.* 99 
Bailment is confined to the law of personal proper y and its two main 
features are the delivery of possession to the bailee and the specific 
mandate. 

Bailment may be gratuitous or for valuable consideration. The 
main types of bailment are: 

Gratuitous bailment: 

Deposit 

Involuntary bailment 

Finding (technically finding and involuntary bailment are not true 
cases rf bailment, as there is no specific mandate) 

Mandate (performance of a gratuitous service in relation to chattels) 
Gratuitous carriage of goods 
Gratuitous loan for use 
Intermixture of chattels. 

Bailment for valuable consideration: 

Custody 

Innkeepers and goods 

Carriers 

Hire 

Hire-purchase 

Hire of work and labour relating to a chattel 
Pledge. 

Bailment is a transaction that is sui generis. It often arises out 
of a contract, and in such a case the contractual terms may be all 
important—but analytically it falls under the heading of property. 
In the law of real property we distinguish between a contract which 
creates rights in personam and a conveyance which creates rights 
in rem. In the law of personal property, the distinction is rather 
blurred, as the contract itself may transfer title. Bailment is really 
a transfer of an interest in property—the extent of that interest will 
depend on the nature of the bailment. In the gratuitous bailment 
revocable at will, the bailee’s rights are subject to the pleasure of 

** Pollock and Wright, Possession, 163. The classical works are those of Sir 
William Jones, Bailment (1781), and Judge Story, Commentaries on the Law of 
Bailments (1832). Numerous editions of the latter work have appeared, but there 
is no comprehensive modern treatise. 
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the bailor: in pledge, the pledgee has the right to retain the res till the 
debt is paid. 1 " 0 

That the bailee has a proprietary interest may be seen from the 
following considerations: 

(a) Historically the bailee exercised nearly all the rights of owner¬ 
ship and as late as Blackstone it was thought that the bailor had 
only a chose in action. 11,1 

(h) The bailee has the remedies of trespass and trover against 
;hird parties, at least where the bailment is for a fixed term. 102 

(c) The bailee cannot at common law commit larceny of the res 
bailed," ' and in some circumstances the owner may be guilty 
of larceny by taking the res from the bailee with intent to de¬ 
fraud. 1 " ' 

(tl) The bailee has an insurable interest. 

(e) Some bailees, such as the pledgee, have a common law (and in 
some cases statutory) right to sell on default. 

(/) I he common carrier, the innkeeper, and the artificer have a 
common law lien which is a proprietary right. 

Subject to the rights of the bailee, the bailor retains his interest and 
the bailor may recover the re s, even though the contract of bailment 
was illegal, provided that the bailor ‘does not seek, and is not forced, 
either to found his claim on the illegal contract, or to plead its 
illegality in order to support his claim’. " ff 

C ontract is naturally important in many bailments most bail¬ 
ments are founded on a specific contract which may lay down special 
rules as to the duties of each party. Many of the classical definitions 
of bailment base the transaction on contract, e.g. Sir William Jones" 16 
and the C ourt of Appeal in 1946. 1,7 It has even been held that an 
infant cannot be made a bailee These view's are erroneous. An 

Wmheld, Pn) \ i me of the law of fort, 97 

7 (.'omni 4*0 Ames supported (his view V Harv L R (1890) at 345 This 
\k\n is now rejected Bristol ami li’est of Lnqlaml Rank v. Midland Rlv ('o [I89IJ 
: () n to t 

l ohm v Cross (1810), 2 Camp 404—alitei fot gratuitous bailment at will. 

"" 1 here is the exception o( breaking bulk laid down m (he (\nr,er ’v Case (1473), 
t>4 Sc’dcn Society 30 I he other exceptions, based on fraud, really depend on the 
principle lhat fraud may negative the owner's consent to the passing of the 
property this is based on the doctrine that no bailment is created 

1 " R v 1 Vilkimon (1821), R & R 470 

Row makers Ltd v Barnet [ointments Ltd., (1945) K B. 65 at 71 This 
decision i .uses dilhculties which are discussed by C J Hamson. 10 Camh L. J. 

<Bailments (1781), 17 

1 R.nenthals -idler ton | 1946] 1 All F R 583 

1 " Mills v (naham (1804). 1 Bos & Pul (N.R ) 140. 
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infant has been convicted of larceny as a bailee and also made liable 
in tort,"’'‘ on the ground that bailment may exist though the contract 
is invalid. 11,1 It has frequently been held that an action founded on the 
common law liability of a bailee is an action founded on tort within 
the meaning of s. 116 of the County Courts Act, 18X8.’' 1 

In spite of all the elTorts made by certain writers, gratuitous bail¬ 
ment cannot be fitted under the heading of contract. 112 fn some cases 
of gratuitous bailment, the bailor is receiving a benefit (i.e. care of the 
chattel) without making payment. So long as English law treats con¬ 
sideration as a fundamental doctrine of the law of contract, gratui¬ 
tous bailment cannot be fitted into the contractual requirements. 
Moreover, in the case of the carrier, even though the contract has 
conie to an end, the bailment may continue and still impose duties 
upon him. 

The varving importance of contract in the law of bailment may 
be seen in the case of the common carrier where we see the pendulum 
swinging from a relationship determined by law to almost complete 
contractual freedom and then again to legislative intervention. Coke, 
in Sonthcote's Case,'" after stressing the heavy responsibility im¬ 
posed by the law. admitted that the bailee might limit his liability 
by a special acceptance. In the eighteenth and nineteenth centuries, 
it became a keen point of controversy how far the freedom of the 
bailee to make his own terms should be limited in the public interest. 
By 1852 there was almost complete contractual freedom, but to pro¬ 
tect the weaker party the Legislature intervened until finally in the 
twentieth century we see standard terms and conditions laid down for 
carriage by rail. What will be the ultimate effect of the nationalization 
of the railways remains yet to be seen. 

' ' R. v. A/ ( Donald (188M, IS Q B.l). 323. 

"" li alien v Mmgav. 1I943| K.B 281. 

i-\g I in no v. Sialltbraw, [1898] | Q B. S6 , Tatum v G W R. (1860) 29 l J 
(N.S ) Q.B. 184. 

Although -Scott L J in Kahiei v Midland Rank, |!948] 1 All L R 811 at 820 
speaks of the contiactual liability of a gratuitous bailee 
" 1 (1601), 4 Co Rep 83b 
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THE LAW OF PROCEDURE 

§ 125. Introduction 

Oni: of the orthodox classifications is that which distinguishes between 
substantive and procedural law, but it is difficult to draw a clear line 
between them. One suggested test is that substantive law determines 
rights, procedural law remedies; this, however, is inaccurate. 1 Firstly, 
the whole law of remedies does not belong to procedure, and secondly, 
there are rights in the realm of procedure just as in that of substantive 
law. Thus, to take the first point, substantive law itself recognizes both 
antecedent and remedial rights, i.e. those which exist independently 
of wrongdoing and those that arise from the wrongful act or omission 
of another. 2 A power to recover damages is a remedial right, but it 
does not fall under the heading of procedure. If we adopt the view of 
those realists who deny that antecedent rights exist at all (since in 
effect the law consists only of remedies), then any definition of pro¬ 
cedure which described it as covering all remedies would entail almost 
the total disappearance of substantive law. Secondly, the law of pro¬ 
cedure creates rights —or more accurately claims, liberties, powers, 
and immunities- just as does the substantive law. There is a claim to 
demand an answer which a witness is under a duty to give, the privi¬ 
lege of a witness to refuse to answer a question which might incrimi¬ 
nate. The distinction between substance and procedure must be 
sought elsewhere than in the division between right and remedy. 

English usage sometimes speaks of practice and procedure, some¬ 
times of practice in a wide sense as including ‘all the proceedings by 
which a cause is brought to judgment and execution’, 3 sometimes it 
distinguishes practice, pleading, and evidence. Procedure has been 
defined as the body of rules that govern the process of litigation: 4 
practice as the rules ‘that make or guide the cursus curiae, and regu¬ 
late the proceedings in a cause within the walls or limits of the court 
itself’.' On this usage procedure is a wider term than practice: the 
former covers everything from the issue of the writ to execution, the 


1 Salmond. Jurisprudence (10th ed ), 475. 

' Supra. § 63. 

' Per Willes J. cited Lord Chelmsford, A G v. Sillem (1864), 10 H.L C. at 768 -9. 
1 Salmond, op cit 475. 

’ Per Lord Westbury, A G v. Sillem (1864), 10 H.C.L. at 723. 
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latter only the proceedings in an actual trial. A Victorian court held 
that the phrase practice and procedure* covered the manner in which 
a decree for the dissolution of marriage is made and the period to 
elapse before it is made absolute. 6 To define procedure as court pro¬ 
cess is really a description of it in terms of itself. Wit it is difficult to 
discover any purely logical test that will make a clear-cut division. 
Thus the rules of evidence regulate the process of the court, but a 
power to make rules governing procedure has been held not to cover 
the rules of evidence. 7 Judges continually advert to the distinction 
between ‘substance’ and ‘procedure’, between ‘right’ and ‘remedy’, 
but they never venture upon a general principle which affords a test 
for deciding into which of these categories a given rule falls. 8 Indeed, 
some authors deem it the safer course to demonstrate the meaning of 
procedure by a wearisome enumeration of the particular rules which 
have been held to fall under that head. It is impossible to make valid 
generalizations, because in different systems of law the line is drawn 
now here, now there. Moreover, if we look at the course of history, we 
see that in the middle period substantive law' is inextricably inter¬ 
twined with procedural formalities. The method by which a right can 
be enforced naturally determines to some extent the nature of the 
right. At some periods procedure seems to become almost an end in 
itself and ‘substantive law has as first the look of being gradually 
secreted in the interstices of procedure’. 9 Even in modem England 
although the ‘forms of action are dead, . . . their ghosts still haunt the 
precincts of the law. In their life they were powers of evil, and even in 
death they have not wholly ceased from troubling’. 10 Today we regard 
limitation of actions as belonging to procedure, but the barring of an 
action for conversion results in an important restriction of the true 
owner’s power. Whether I possess a right of appeal or not is some¬ 
times regarded as a question of substantive law, but the failure to 
carry out the necessary procedural formalities may destroy my right. 
If a right can be proved in only one way, it is easy (and almost true) to 
say that the right does not exist unless that proof is available. 11 If an 
action can be brought on a certain type of contract only if it is in 
writing, then we are tempted to*say that any contract not thus evi- 

• White v. White, [1947] V.L.R. 434. 

7 Wm. Cook Pty. Ltd. v. Read, [1940] V.L.R. 214. 

* Cheshire, Private International Law (3rd ed.), ch. xix. Cf. Dicey, Conflict of 
Laws (6th ed.), R. 193 ; per Lush L.J., Poyser v. Minors (1881), 7 Q.B.D. at 333 ; 
note in 47 Harv. L. R. (1933), 315. 

9 Maine, Early Law and Custom, 389. 10 Salmond, 21 L.Q.R. (1905), 43. 

11 Salmond, Jurisprudence (10th ed.), 477. 
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denced is void in substantive law. But this is not quite accurate, as 
is demonstrated by decisions in Conflict of Laws. In other cases, rules 
of substantive law masquerade as rules of evidence. Thus there is a 
conclusive presumption of law that no child under eight can possess 
the mens rea necessary for a criminal conviction this is undoubtedly 
a rule of substantive law relating to the criminal liability of infants.'^ 
Yet we cannot take the easy course of denying that there is any real 
difference between substance and procedure, unless we are willing to 
jettison many important rules. Thus in Conflict of Laws, matters of 
procedure are governed by the lex fori and matters of substance by 
the proper law of contract. An accurate delimitation of what falls 
under the head of procedure is necessary if injustice is to be avoided. 
If too wide a definition is given to procedure, a remedy may be refused 
on a contract which is valid by its proper law. In England the Statute 
of frauds requires certain contracts to be in writing before an action 
can be brought. To prevent the statute being used as a protection for 
sharp dealing, this section has been held to relate to procedure only. 
But what may be a reasonable rule for English contracts produces 
anomalous results when it is applied to a contract valid by its proper 
law, for it is impossible to sue in England unless the procedural re¬ 
quirements of the lex fori are observed.'* Cheshire" approves the 
dictum of ( ook 1 ' that the line between substance and procedure can¬ 
not be drawn in the same place for all purposes. 

Again, Order 54 R 23 of the Rules of the Supreme Court laid down 
that appeals in practice and procedure should lie, not to the Divisional 
Court but directly to the Court of Appeal hence it was necessary to 
evolve definite rules by which the limits of practice and procedure 
could be determined. But, although in these two cases practical results 
flow from the definition of procedure adopted, it cannot be said that 
satisfactory tests have been evolved. 

The drawing of precise distinctions is always a difficult matter for 
the law Few would deny that there is a distinction between riiitht and 
day, between infancy and maturity, and yet in each case it is so 
hard to determine the precise moment of transition that arbitrary rules 
have been created to determine the exact boundary line. In the defi¬ 
nition of burglary night is defined as the period between 9 p.m. and 
6 a m , and infancy ends at twenty-one years. Unfortunately no statute 

I S.ilmond, op. cit. 477 

" 1 erou\ v. Ihown (1X^2). 12 C B. 801. 

II Conflict of Laws (3rd ed ), 829 

1 Logical ami Legal Bases of the Conflict of Laws. 189 
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has drawn definite lines to mark the boundaries of substance and pro¬ 
cedure. The modern revolt against authority is leading many to reject 
the most useful classifications merely because they are difficult to 
formulate. 1 ' 1 The legal distinction between substance and procedure 
is not an a priori one. but is pricked out by each system along the lines 
that appear expedient. Yet, although based on pragmatic tests, the 
division between substantive and procedural law is an essential one, 
as can be shown by a practical example. In a question concerning 
conflict of laws there is sometimes only one point of substance, but 
many problems in procedure. The convenience of leaving these ques¬ 
tions to be determined according to lex fori shows the absurdity of 
rejecting the distinction between substance and procedure. 

The practical problems which face a plaintiff are the choice of a 
court, a decision as to the most appropriate form of action, the issue 
of a sumnu ns to get his opponent before the court, and the most skil¬ 
ful use of the rules governing pleading and proof in the hope that he 
may secure judgment and, if necessary, execution. Once judgment has 
been given the question of the possibility of appeal will arise. Yet not 
all these problems can be regarded as falling under the head of pro¬ 
cedure. Whether an action lies in equity or at common law, in England 
or in France, is determined by substantive law. The rules that mark 
the boundaries of contract and tort have in England been influenced 
by procedural requirements, but they can hardly be placed under the 
law of procedure. Forms of action are difficult to classify: the detailed 
rules belong to process, the broad distinction between trespass and 
case to substantive law. In the last analysis, it is a question of con¬ 
venience precisely where the line is drawn. 

The functional test to which all procedural rules should be sub¬ 
jected is their practical efficiency in providing machinery for the 
prompt and reasonably cheap settlement of disputes on lines that 
do justice to both parties. 1 ' Jurisprudence has often failed to realize 
the practical importance of procedural problems. The substantive 
law which defines our rights and duties is, of course, important to 
all of us, but unless the adjective law of procedure is a working 
machine, constantly translating these obligations in terms of Court 
orders and actual execution, the substantive law might just as well 
not exist. 71S 

"■ H. A lies, 39 Mich. L. R. (1941) 392. 

1 l or a comparative study ol the rules of procedure in Amenca and Geiinany see 
Schopflochei. Wisconsin L. R (1940) 234. 

1 Harvey, 7 Mod. L. R. (1944) 42 at 49-50. 
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§ 126 . Summons 

In modern times the efficient powers of the State render com¬ 
paratively simple the problem of forcing another to submit to the 
jurisdiction of the court; but in primitive law there was no judicial 
machinery which could be used to enforce the appearance of a reluc¬ 
tant defendant. Thus, at the time of the Twelve Tables, a claimant 
orally requested his opponent to follow him to the court and, in a 
case of refusal, a claimant could use physical force, unless a vindex 
could be found who would guarantee the appearance of the defen¬ 
dant. 19 So long as even a vestige remains of the theory that litigation 
depends on consent, the court is faced with difficulty even after a 
defendant has appeared, if he refuses to co-operate. What has solved 
this problem is the threat of judgment by default against a defendant 
who, after due notice, fails to appear or to take a necessary procedural 
step. Today, in a civil case, a defendant is not threatened with arrest 
or other dire penalty if he does not enter an appearance, but only 
warned that judgment may be given against him. 

§ 127. Pleading and Practice 

The first step, then, is to serve the defendant with a writ, notifying 
him of the claim that is to be made against him. A modern action may 
be divided into two parts: the procedural steps necessary before the 
trial opens and the actual trial itself. The details of every system vary 
greatly. In Rome a trial was divided into the preliminary procedure 
before the praetor and the final stage where the facts were found 
and judgement given by a private index . On the Continent today, 
sometimes the evidence is gathered and committed to writing in pre¬ 
liminary proceedings and the judge who ultimately tries the action 
may see none, or only a few, of the witnesses face to face. In England, 
in general, all evidence is given in open court. 

The purpose of pleading is twofold: firstly, to eravlicate (as far as 
possible) irrelevancy and to isolate the issues which are in dispute; 
secondly, to give reasonable notice to the other party of the claim 
against him so that he may prepare his reply. The rules of pleading 
should aim at ease of trial, reasonable cost, and justice to both parties. 
If the rules become too strict, the pitfalls of pleading may prevent the 
merits of the issue from being discussed: if the rules are too elastic, the 
lesult may be confused trials, unfair surprise, costly adjournments, 

ls< .lolowicz. Historical Introduction to Roman Law, ch, xn. 
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and many appeals. To effect a delicate balance between precision and 
flexibility, between technicality and regard for the practical issues, is 
no easy task. An interesting contrast is provided by the rules of pro¬ 
cedure in equity and the common law. Equity aimed at perfection and 
thus ‘precluded itself from attaining the more posable, if more mun¬ 
dane, ideal of substantial justice’/ 0 Eager to decide on the real merits 
of the case, the Chancellor allowed an intolerably slow procecare, 
advantage of which was taken by those who had no defence and 
merely wished to postpone the evil day of reckoning. Costs multiplied 
and sometimes exhausted the whole estate. On the other hand, the 
common law procedure was technical and archaic and frequently 
justice was defeated by skilful use of the rules of special pleading; 
but the rules were directed to a speedy decision of issues and costs 
were less burdensome than in equity. 

Those who have listened to a verbal quarrel between two neigh¬ 
bours know how far the discussion may range from the point which 
was the first matter of dispute. Even where the issue is fairly simple, 
such as the question whether a motor-car driver was guilty of negli¬ 
gence, a trial would be long if every fact had to be proved. Hence the 
convenience of allowing the plaintiff to formulate his claim, the defen¬ 
dant to reply and ultimately for the parties to ‘agree to differ’ on one 
or more points. Firstly, in reply to a claim, a defendant at common 
law may traverse the allegations of the plaintiff, i.e. deny the truth of 
his assertions. This raises an issue of fact. Secondly, the defendant 
may confess and avoid, i.e. admit that the plaintiff’s facts are true but 
assert that they are only half the story. A defendant sued for negligent 
driving may admit the negligence but plead that the plaintiff really 
brought about his own injury by contributory negligence; or, if sued 
for breach of contract, a defendant may admit the making of a con¬ 
tract and its breach, but plead facts which rendered it impossible to 
perform the contract. Thirdly, instead of raising an issue of fact, the 
defendant may object in point of law—plead that, even if the plain¬ 
tiff’s story is true, no legal liability has been created/ 1 

The defect of the old common law rules of pleading was that they 
were too narrow, and a party was forced to make an awkward choice 
since ‘he could not both demur and plead, nor could he traverse any 
allegation to which he also pleaded by way of confession and avoid- 


20 Holdsworth, History of English Law, ix. 373. For a critical survey of the 
modem problem, see Simpson, 53 Harv. L. R. (1939) 169. 

11 The demurrer, as it was termed. 
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anceV-' The rules had the merit of simplifying the contest by narrowly 
isolating the material issues, but in practice they frequently led to a 
decision on a technicality, the real merits of the case being uncon- 
sidered. The Judicature Commissioners in their report of 1868-9 
advocated a system ‘which combined the comparative brevity of the 
simpler forms of common law pleading with the principle of stating, 
intelligibly and not technically, the substance of the facts relied upon 
as constituting the plaintiff's or the defendant’s case, as distinguished 
from his evidence’. ’ 1 This is the basis of the modern English rules of 
pleading. 

In England today what may be called ‘pre-trial procedure’ is be¬ 
coming increasingly important. The slow majesty of a trial with its 
rigid rules is neither necessarv nor desirable in all cases, and actually, 
out of every hundred actions commenced by writ in the Supreme 
Court, only one comes to trial." 1 

§ 128. Proof 

I he problem of proof is always a difficult one. For a primitive court 
it is wellmgh insoluble owing to lack of ability to analyse the evidence, 
the prevalence of perjury, and the natural fear of any court which 
lacks an assured position lest some powerful member of the com¬ 
munity should be offended by its decision. Hence comes escape from 
the judgment of man to that of God the ordeal which has played 
such a great part in European legal history/ 1 The ordeal by oath may 
be useful, if it is used where there is no evidence, or where the facts 
are exclusively w ithin the knowledge of one party, but there is always 
the danger that a weak court may resort to it, even where there is evi¬ 
dence, in order to avoid either the difficulty of deciding or the danger 
which may result from a decision against a popular figure/'' Com¬ 
purgation tor wager of law) was theoretically available m England in 
the actions of debt and detinue till 1X33 the party, on whom lay the 
burden of proof, took the oath together with twelve witnesses who 
swore that he was to be believed. This naturally gave an opening for 
‘licensed perjury’, which was frequently used to defeat ju>t claims. 

T here were forms of ordeal other than the oath the red-hot iron, 
water, swallowing the consecrated bread and their exact operation 

Odger.s, Principles of Pleading and Pnu me (I3ih ed ). h)8 
' Cited Holdsworth. History• ot l nglish l wn . i\ 10? 

1 M.istei W Valentine Half s I / (7 R il'I^Ut * 

Diamond. Pnnutne l an . eh \\\ 

Diamond, op eil 381 
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still puzzles us today. The effectiveness of some forms depended on 
the existence of a feeling of guilt; for example, fear dries the mouth 
and renders it more difficult to swallow a dry morsel of bread. But a 
psychological explanation cannot be applied to all; thus in the ordeal 
by water, two different theories appear in history according to the 
first the accused was guilty if he floated (the water-god rejected the 
guilty) and innocent if he sank; the second acquitted the prisoner . nly 
if he floated. One wonders whether the unfortunate prisoner did not 
suffer in either case on the first theory. Such evidence as there is shows 
that many escaped the ordeal, though today we would think that the 
ordeal by hot iron would be difficult to pass if rigorouslv adminis¬ 
tered." 7 A recent case in the Privy Council shows that the witch 
doctor’ is not averse from aiding the test of heaven by deft manipu¬ 
lation of a harmless substance and arsenic, 28 and probably those who 
administered the ordeal were not always impartial or unaffected by 
the result. The ordeal was not confined to criminal cases. 

In modem times proof is made by means of the production of evi¬ 
dence- -which term ‘as used*in judicial proceedings, means the facts, 
testimony and documents which may be legally received in order to 
prove or disprove the fact under inquiry’. 2 '' Evidence may be either 
oral (words spoken by a witness in court), documentary (the produc¬ 
tion of admissible documents), or material (the production of a physi¬ 
cal res other than a document). A witness's description of a murder 
which he witnessed is oral evidence; a blackmailing letter which the 
victim sent to the prisoner is documentary evidence; the knife wilh 
which the murder was committed is material evidence. 

The task of a claimant is to prove such facts in issue as are neces¬ 
sary to his claim and of which he bears the burden of proof. Direct 
evidence proves the existence of a given thing or fact either by the 
production of the thing or by the oral evidence of a witness (or the 
admissible declaration of a person not before the court), who has seen 
the thing or observed the fact. 1 " But, if only direct evidence could be 
accepted, courts would be seriously handicapped. In the criminal law, 
the more serious the crime, the less likely is direct evidence to be avail- 


L7 ‘Such evidence as we have seems to show that the ordeal of hot iron was so 
arranged as to give the accused a reasonable chance of escape’. Pollock and Mail- 
land, History of English Law, 11 . 596 Allen, Legal Duties, 262, asks: ‘how was it 
arranged 9 By corruption of the officiating clergy? Thaumaturgy always has its 
commercial aspects. Perhaps this was in the mind of William Rufus when, after 
fifty men sent to the ordeal of iron had all escaped, he waxed satirical about the 
judgments of heaven.’ 28 Fakisamihla Nkamhule v. R., [1940] A.C. 760. 

Phipson. Evidence (7th cd ), 1. 10 Ibid. 3. 

5373 > , 
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able because of the precautions which the criminal will take. In the 
civil law it is unlikely that such an act as adultery can ever be proved 
by direct evidence. Thus a rule that no cardinal was to be convicted 
of adultery save on the evidence of seven eyewitnesses meant, in 
effect, immunity for the cardinal." Hence circumstantial evidence is 
admitted other facts are proved from which the existence of the 
tact in issue may either be logically inferred, or at least rendered more 
probable. 1 o prove that a prisoner consumed five double whiskies 
during the afternoon is not direct evidence that he was drunk at 
four (-clock when he drove negligently, but it aids in rendering the 
fact of drunkenness more probable. ! here has been much dispute 
concerning the relative weight of direct or circumstantial evidence, 
but the truth is that either form may be of very little or very great 
cogency. The direct evidence of witnesses may be most conflicting, 
sometimes because of perjury, sometimes through honest mistake. 
1 bus m the Tichborne Case, where a butcher claimed to be a long* 
lost baronet, 212 witnesses appeared for the Crown and 256 for the 
defence. Four large groups nave the following evidence: (1) the claim¬ 
ant is not Roger Tichborne. (2) he is Arthur Orton. (3) he is not 
Arthur Orton, (4) he is Roger Tichborne. '* On the other hand, cir¬ 
cumstances may mislead or false clues may have been laid by the 
wrongdoer to cast suspicion on another." 

Adnussihditx. In general, the Jaw uses the general test of logical 
relevance m determining what is admissible, but it excludes certain 
forms of evidence which would be used bv the layman in reaching a 
conclusion Relevant' means what logical!', is probative (i e. will aid 
m proving the desired conclusion), ‘admissible* what is legally re¬ 
newable m a court of law " I ogieallv. any evidence should he allowed 
which directly piovesoi dispioves the fact m issue or else proves facts 
rendering the existence id facts m issue more probable or improbable. 
When we sa\ that one fact is e\ uience of .mother, we mean merely that 
u I m mshes a premiss or part of a premiss from which the existence 
ot tlie other fact is a necessary or probable inference, and ‘judicial 
evidence is tor the most part nothing more than natural evidence 
leMramed or modified by rules of positive law' ‘ The English rules 

krt'in ( timmui Law 11 Mh at ), 
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are stricter than those of other systems in ruling out certain types of 
evidence, this being due partly to the fact that the jury was so exten¬ 
sively used as the fact-finding body and judges feared tnat the jury 
might place undue weight on certain types of evidence which are 
notoriously untrustworthy. Thus hearsay is excluded, 10 since the per¬ 
son who made the original remark cannot be cross-examined and it 
is well known that a story ‘grows in the telling’. The average im n m 
determining whether to suspect another of a crime examine s t arctullv 
his past record and character, but English rules exclude, in g moral, 
proof that the prisoner had previously been convicted of crime in 
order that the jury may not ‘give a dog a bad name anti nung him’. 
Again, the average man considers the opinions of others as well as 
their testimony concerning facts which they observed, but English 
law generally debars a witness from expressing mere opinion unless 
he possesses expert knowledge on the point at issue. 

Method and Barden of' Proof. In every mature system there are 
technical rules concerning the method by which certain facts should 
be proved. Of some facts no proof need be given since they are 
assumed to be within the judicial knowledge of the court—in English 
law, however, this class is limited to facts so notorious that to require 
proof would be merely a waste of time. Thus there is no need to prove 
the imputation of the term ‘frozen snake’ in a libel action. !H But of 
other facts evidence must be given—in general, the burden of proof 
lying on him who in substance asserts as part of his plea the affirma¬ 
tive of any issue. ‘Omnia praesumuntur pro negante.’ ,, J ‘Ei qui ailirmat 
non ei qui negat incumbit probatal’ This is an ancient rule founded 
on the common-sense approach that the proof of a negative is extra¬ 
ordinarily diflicult and should not be forced on a person without very 
strong reasons. 1 " In a civil case a reasonable preponderance of prob¬ 
ability is sufficient for a verdict, 41 but in a criminal case the Crown 
must prove the guilt of the prisoner beyond reasonable doubt. 1 ' The 

,f ' There are exceptions, e g certain types of dying declarations. 

J7 But similar facts may be proved to rebut a defence of ignorance, accident, 
mistake, &c : Mahm v. A.G. for N S.W., 118941 A.C. 57. 

Home v. Silverlock (1848), 12 Q.B. 624 at 633. 

Cf. Paul, Dig 22. 3. 2. 

1,1 Cf. Vise. Maugham, Constantine Line v. Impeiial Smelting Corp , 119421 
AC. 154. 

11 Pei Willes J., Cooper v. Slade (1856), 6 II.L.C. 746 at 772, Helton v. Allen. 
|1940] A L.R. 298. 

In Sodeman v. R , 11936] 2 All E.R. 1138, the J.C. accepted the view of the 
High Court that, while the Crown must prove the guilt of the prisoner beyond a 
reasonable doubt, a prisoner who pleads insanity does not have to satisfy this heavy 
burden but need only prove his case on a preponderance of probability. 
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Court of Appeal in Cine si v. Ginesi 11 laid down that the same strict 
proof is necessary in the case of a matrimonial offence as in a criminal 
case. The Australian High Court has rejected this view. Dixon J. 
stated that Briginshaw v. Briginshaw 44 was ‘a well-considered decision 
based on as complete an examination of the authorities as we could 
make. So much cannot be said of Ginesi v. Ginesi .Denning L.J. 
has also thrown doubt on the last mentioned decision. 16 

In English law the inff uence of the jury may be seen in the fact that 
the ‘day in court’ is a typical feature of English procedure. If the jury 
is to be used as the fact-finding body, then all the evidence must be 
rehearsed before it, and it is obviously better for the jury to see the 
witnesses than merely to use records of their testimony. In some con¬ 
tinental countries the examination of witnesses may proceed by easy 
stages, and the judge who conducts the final trial may not see many 
of the witnesses, being satisfied with a transcript of their evidence. If 
a witness lives in a town other than that where the trial is taking place, 
expense is saved by arranging for his examination in the local court. 
But although such methods of examining witnesses may shorten the 
actual trial, the serious disadvantage is that the trial judge has not 
necessarily seen all the witnesses in the box and has not had the 
opportunity of drawing from their demeanour inferences as to the 
truth of their statements. The day in court illustrates the dramatic 
value of a trial. Vyshinsky emphasizes that an important aim of the 
public administration of justice is to inculcate discipline 47 
A court may leave each of the parties to prove his own case, acting 
merely as an impartial umpire to see that the ‘rules of the name’ are 
observed, and taking no active part in the discovery of the truth. This 
is sometimes called the ‘contest’ or ‘sporting’ theorv of justice. Or the 
court may regard its duty as being the discovery of the truth; thus the 
.Soviet Court is regarded as ‘an active governmental aecncy which 
investigates, tests and decides in accordance with the policies of its 
government; the parties, defence as well as prosecution, are there 
merely to assist the court in establishing the truth. But it is the court 
and not the parties that carries on the judicial inquiry Earlier 
Russian writers frankly regarded the provincial court as an instrument 

M |19481 P 179 

“ A ptcvious decision of the High Court: (1938). 60 C L R 7 U, 

4 ' Wright v. Wright (1948), 77 C L.R 191 
•* (tower v Cower (1950), 66 T L.R. 717. 

Law of the Soviet State, 517. 

Zelitch, Soviet Administration of Criminal Law , 210 
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of class vengeance upon the enemies of the State—which is far re¬ 
moved from the contest theory which lays down that the task of the 
judge is to secure the observance of every rule of procedure and evi¬ 
dence (whethei it be in favour of one side or the other), and to stress 
that the guilt of the prisoner must be proved be}ond all reasonable 
doubt. Vyshinsky claims, however, that under the Stalin constitution, 
adversary procedure has been adopted as a constitutional principle. 49 
Thus the contest theory emphasizes that the defence must have equal 
rights with the prosecution, and that a barrister should be allowed to 
defend even those accused of crimes against the State. This seems 
axiomatic in England, but the position is not so in all countries. 50 
Where the inquisitorial method is adopted, the court regards itscdf 
as responsible for discovering the truth. This theory led in the past 
to torture as a means of extracting a confession. 51 but in most coun¬ 
tries torture has now disappeared. Too close a co-operation between 
the prosecution and the court detracts from that impartiality which 
should mark the judge. 

But, by a curious twist, while in criminal cases English law favours 
the contest theory, in civil cases powerful inquisitorial processes are 
available to the litigant. These were first developed by Chancery and 
were probably borrowed from canon law. 51 A defendant is forced to 
reply on oath to such interrogatories as a Master allows and must 
make an affidavit of, and produce, such documents as are relevant. 
These weapons are now available in common law actions. On the 
Continent we see the same apparent paradox as in England, but with 
exactly the opposite results -for while the court directly seeks the 
truth in criminal cases, in civil cases it leaves the parties to their own 
devices. 

The task of proof is rendered easier (whatever the theory on which 
the court acts) by the use of legal presumptions. A legal presumption 
is an inference which the law directs should be drawn from a specific 
fact. 1 Thus if it is shown that a child is under eight years of age, 
English law directs the conclusion to be drawn that he is incapable 


49 Law of the Soviet State, 519. 

,,w For a discussion of Russian thcoiics see Zelitch, op. eit. 251 ct seq. 

31 It has been suggested that, once the jury was in use, there was less temptation to 
use tot lure, for wluil jury would believe a confession obtained by such means’’ 

M. Floscowe, 29 Minn. L. R. (1945) 376, emphasizes this point with regard to 
French criminal tuals. 

5J Amos, I he Future of the Common Law, 33 ; R. M. Jackson, The Machinery 
<jf Justice m England. 59. 

Stephen, E\ uientc. Art 1. 
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of mens rea and therefore cannot be convicted of a crime. This par¬ 
ticular presumption is conclusive, that is, it is forbidden to introduce 
rebutting evidence to show that the child was possessed of malice. 
Other legal presumptions provide merely prima-facie evidence, i.e. 
the presumption is regarded as sufficient proof of the fact unless and 
until it is rebutted by other evidence.'*•' From legal presumptions there 
should be distinguished mere presumptions of fact, ‘inferences which 
the mind naturally and logically draws from given facts, irrespective 
of their legal effect’ There has been much dispute whether the appli¬ 
cation of res ipsa loquitur raises a legal presumption of negligence or 
only an inference of fact which the tribunal may reject even in the 
absence of explanation by the defendant . ,7 

The presumption of innocence is an illustration of a rebuttable 
presumption Although we flatter ourselves that it is a traditional 
ornament of English law, the doctrine is rather more modern than is 
usually supposed.' 1 ' Allen states that it is only when societv is strong 
enough to put away fear that it can afford to give suspected persons 
treatment that is really generous.Savage treatment of prisoners may 
be due to the desire to preserve a weak social structure rather than to 
the love of cruelty for its own sake. 

('ompetenev Not all witnesses are competent. Even if the evidence 
which John wishes to give is legally admissible, he mav be prevented 
bv a rule of law from appearing as a witness in that particular suit. 
At one time English law went so far in its distrust of bnsed evidence 
as to debar nearly all those who were most likely to have direct know¬ 
ledge of the necessary facts e.g. neither the par'y to a civil case nor 
his wife could give evidence on oath. But the law uinu to recognize 
that, while interest may create bias and so aflect tin' eopenev of evi¬ 
dence, wholesale exclusion is likely to do more harm than good and, 
accordingly, the rules were recast in the nineteenth m?uturv.P Com¬ 
petency should be distinguished from compellabiht In general, all 
competent witnesses are compellable i e they can he •aimshed for 
refusal to answer a relevant question which has been allowed by the 

( om Iiimw presumptions me soirsi*nmt> lermol |'•.^e\^^^nptl•>•le^ iu>is < t do litre 
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court. But there are exceptions . 61 Thus a witness may be willing but 
not competent (for example, one with an intellect so defective that he 
cannot understand the nature of the oath); or competent out not com¬ 
pellable; or competent but protected from answering a particular 
question on the plea of privilege. 

Cogency. Once the evidence is received, there is the difficult prob¬ 
lem of analysing it and determining its weight. There are legal rules 
which act as a check, but the task of sifting truth from falsehood, of 
inferring the known from the unknown, is determined mainlv by the 
common sense, experience, and subtlety of the tribunal. ‘To the 
hungry furnace of the reasoning faculty the law of evidence is but 
a stoker .”’ 2 The fallibility of human testimony is a well-recognized 
fact today. Apart altogether from perjury and the unconscious twist 
to our recollection which bias gives, great inaccuracies exist even 
in the evidence of disinterested third parties. When a witness makes 
a simple statement -‘the prisoner is the man who drove the car after 
the robbery’ —he is really asserting: (a) that he observed the car; (b) 
that the impression became fixed in his mind, (ci that the impression 
lias not been confused or obliterated; (d) that the resemblance be¬ 
tween the original impression and the prisoner is sulficient to base a 
judgment not of resemblance but of identity . 61 Scientific research into 
the nature of the eye has shown how comparatively easy it is for vision 
to be mistaken ; 61 lack of observation and faulty memory add to the 
difficulties. Experiments by criminologists have shown the high per¬ 
centage of error in the reports of a class of students witnessing an 
unexpected incident. 6 ’ Borchard/in discussing sixty-five established 
cases of error in criminal convictions, points out that many of these 
arose from faulty identification and that in eight of the cases there was 
not the slightest resemblance between the real criminal and the person 
who was falsely convicted . 66 In one case, on the evidence of six girls, 
sitting on the steps of a factory, a inan was convicted of indecently 
exposing himself from the window of a train travelling at thirty miles 
an hour. On appeal, tests were carried out in the locality and it was 
shown to be impossible to make any identification whatever from 
the place where the girls were sitting. 6r In the hands of an experienced 

bl The wife is not compellable in some cases, but the detailed rules cannot heie 
be stated tJ Thayer, Preliminary I realise on Evidence (1898). 271 

i.i Per Evatt J , Craig v The King (1977). 49 C T.R 429 at 446 ■ Baity J 11 A l. I 
(1978) 714 

M Hodgson, 7 Medico-Legal and Cion. R (1979) '.08 

’ 11 Gault, Criminology, 380 ,,n Convicting the Innoi ent. 

1,7 Barry J., op. cit. 
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practitioner, cross-examination is a valuable weapon to sift out the 
truth, but it cannot always be relied on to defeat either a skilful per¬ 
jurer, or one who has formed a wrong conclusion as to what he saw 
and with honest stubbornness sticks to his story. In certain cases in 
the criminal law where evidence is likely to be unreliable, there must 
be corroboration and in others the court must warn the jury of the 
danger of convicting in the absence of it. fiS 

In previous ages, torture was regarded as an aid to the discovery of 
the truth, in spite of the well-known and natural propensity of men 
to say anything to end the almost intolerable agony. Today, scientific 
devices are being advocated. The ‘lie-detector’ has sprung into promi¬ 
nence, if not into universal acceptance ,'’ 9 and psychologists claim a 
high percentage of accuracy for the use of word-association tests 
designed to discover the emotional reactions of the prisoner . 70 Scopo- 
lamin is a drug which induces a state almost of unconsciousness, but 
leaves the subject able to answer questions, although unable to fabri¬ 
cate or invent . 71 But none of these devices is yet sufficiently proved to 
be able to be used with any confidence in a court of law . 7 ' 2 

The most striking advance in the problem of proof today is the 
significant evidence which can be drawn by science from material 
things. The increase in knowledge of the physiologist and the patho¬ 
logist, the physicist and the chemist has led to astounding results 
being achieved from meagre clues. The use of the so-called invisible 
rays has, for example, made easier the detection of forgeries , 71 and 
the truths of scientific achievement are more wondrous than the 
fabled exploits of fiction. 

How far is the jury a competent body to determine the cogency of 

uH thus coiroboration is necessity in treason and perjuiy: the jury must he 
warned where the witness is an accomplice and in certain sex offences. 

f J I he theory of the lie-detector is that, when a guilty suspect is asked a question 
concerning the crime, his emotional reaction will he different fiom that which occuis 
when he is asked an irrelevant question. The emotions aliect bicathing, blood- 
ptessuie. and heart-heat, and the connivance attempts to measure the difference 
between the icadion to the irrelevant question and that which concerns the crime. 
See Irovillo, 29 / (run Law and Crun (1939) 848 

Thu-, 1 uria tested criminal suspects and believed it was possible, with a fair 
measure of success, to deled consciousness of guilt by psychological tests: Cairns, 
l aw and the Social Si unices, 204 
1 Cairns, op ul 216 

It would seem that in cases of disputed paternity, the court should pay attention 
lo sen untie proof that the defendant could not possibly he the father, on "account of 
his blood group, vet in (he Chaplin Case the verdict was given in defiance of the 
LuddKc S B Sdiukin. L2 T/rg L R. ( 1946) 890 

Mitchell, \ Main o-Legal and Cnm. R. (1935) 3; Laurie, 4 ibid (1936) 208. 
For an adouni of the Ruxt,m Case, wheie it was necessary to identify the dis- 
membeied remains of two bodies, see Cuchton, 4 ibid. 144 
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evidence? This question is often debated, and opinions range from 
lyrical praise of this palladium of our liberties to sneering references 
to its propensity to favour a pretty woman or to mulct .. -ailway com¬ 
pany m damages. I n cases of serious crime most English writers favour 
the retention of the jury, though a minority would modify tVc require¬ 
ment of unanimity by allowing a majority decision. In civil cues 
opinion is more divided. Perhaps, the main argument in favour o* the 
jutv is that it ensures the participation of citizens in the administra¬ 
tion of justice this tempers the law by the views of the comp m man 
and educates the common man in the views of the law. 71 Luring 
theoretical arguments aside, we find that the use of the jury is declin¬ 
ing both in criminal and civil cases In certain indictable case:: a sum¬ 
mary court may try the case summarily if the prisoner consents, and 
in 1935 onl one-eighth of the indictable cases were tried by jury. In 
civil cases in the King’s Bench Division the proportion of jury cases 
was only slightly higher, while in the County Court it sank to 0 006 
per cent. 71 

On the whole, the English laws of evidence require a very high 
standard of proof and few desire that in criminal cases there should 
be a substantial change in the rules. In civil cases, however, the rigid 
rules of evidence greatlv increase the cost of an action and sometimes 
cause delay. 7 * 1 


§ 129. Appfal 


Once a plaintiff has secured judgment he may proceed to execution 
if the judgment is not satisfied, unless execution is stayed because of 
an appeal. No court is perfect, and the possibility of review is a valu- 
able safeguard of justice. Adolf Beck's Case showed the necessity for 
a right of appeal in criminal cases, and the Court of C riminal Appeal 
was established in 1907. To create a right to one appeal is reasonable; 
to allow three courts in an ascending hierarchy to decide a matter 
seems an excess of caution; but to have a hierarchy of four or more 
courts seems to be based only on a desire to aid the legal profession.’ 


'» Vyshinsky, Lew oj the Soviet Stele, 506-7: for France, see M. Ploscowc, 20 

M.' Jact?” 6 ! Mod L. R. (1937) 132, 177 For - general discuss, on of the 
value of trial by jury see - Jackson, (. C until L J. (1938) 367 , Mannheim. - L C 
(1937) 99, 388 Howe, 52 Hare. L R. (1939) 582 ; Evatt J„ Supplement ,o 10 A.LJ. 


- For a critique of the genera! machinery of English Law, see Mullins, In Quest 
of Justice R M Jackson, The Machinety of Justice m England. 

" Under the Rating and Valuation (Apportionment) Act the local rating 
authorities draw up preliminary special lists; the local Assessment Committee hears 
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In continental courts there is usually only one appeal, sometimes 
two, but rarely more 7S 

Appeal may take various forms. It may be an entirely new trial of 
questions of fact, 7 " or it may be limited to questions of law. 8 " The 
appeal may be as of right or only by leave of the court which gave the 
judgment or of the higher court. In English law only the parties can 
appeal no slate official (who is not a party) has the power to refer 
what he regards as an erroneous legal decision to a higher court. The 
court which hears the appeal may have the power, if it disagrees with 
the decision of the lower court, to enter final judgment, or it may be 
confined to sending the case back to the original court for decision on 
the lines laid down. 1’he Court of Cassation in France is not an ordin¬ 
ary appellate court according to English notions Its real function is 
not to hear an appeal between the parties but rather to decide an 
abstract question of law. This is shown by several factors: firstly, 
questions may be referred to it either by the parties or by the Pro- 
cineur-( ieneral whose task it is to watch for weak decisions or to refer 
points on which there is little authority to the superior court. Secondly, 
if a case is referred otherwise than by the parties, any decision reached 
has no (dlect on their rights, the task of the court beim: limited to the 
statement o| a principle of law. 'Thirdly, if a case is referred by the 
parties, even then the court does not deliver final judgment, but, if it 
disapproves of the legal principle on which the original court based 
its decision, it refers the case, not to the original court, but to another 
of the same rank Moreover, this lower court rnav refuse to apply the 
principle adopted bv the ( ourt of Cassation in which ease the matter 
is reconsidered In the plenary chamber of the lattei court If we add 
the fact that relerence to the Court of Cassation does not act as a stay 
of eus ulion, then certainly we would agree that this rather clumsy 
proved me is not designed to encourage appeals from private per¬ 
sons l he real function of the court is to ad' im 1 on abstract 

oh|ciiions , ilu’ic is then an appeal ihiouph Chiaiter Sessi ms the Divisional Court, 
and tin OI 1 I: ot \ppraI lo the House ol Louts Mullins In (Jite^t <>/ Justice, 182 
In Hell v / <■' < r /w,n |LD2| AC 1M the appellant siueeidid although only thice 
indices nut ol nine wen in his tavoui 

! usoi, < -,<< t\ .mil Judges I’ Russia allows one apne..l V\shir, , L,iw of the 
Stnut Shite s ?o 

As when Ouaitei Sessions ti\ an appeal fiom a couit ot siimnup jurisdiction . 

•1 A s C >eo ' i 'H ^ Will 

lluis an appeal his !iom the Couit ot Criminal Appeal to the Houv of Lords 
onlv d ihi . i 1 uh* ale ot the Aitiv ney-Ceneial he obtained that an important 
pi UK iple ol Lu IS ittV olv ed Md V11 e 2L I (M 
1,1 ' nsoi, ( i >urt\ bidet's 44 et seij 
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questions of law rather than to effect a final adjustment between 
two particular parties. But (he advantage of the system is that a 
formulation of legal principle on a doubtful point may be obtained 
otherwise than at the expense of two unfortunate litigants, whereas 
in England a conflict of decisions in a lower cou.t may long leave 
the law doubtful, because no hardy warrior has hazarded his fortune 
by appealing to the higher courts. 
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contract, 348 n., 359 n. 
tort, 376. 380 n. 
property, 409 n 

Pollock and Maitland, History of 
English Law: flexibility of early 
law, 39 n. 

self-help, 41 n., 392. 
professional opinion, 199 n. 
classification, 206n„ 207 n. 
rights, 233 n. 

public law, 260 n., 274 n., 280 n 
status, 323 n. 
legal persons, 325 n. 
contract, 351 n. 
incorporeal things, 413 n. 
lease, 417 n. 

ownership, 419 n., 423 n., 424 n. 
tenant for life, 428 n. 
acquisition of title, 444 n. 
succession on death, 445n., 446n., 
447 n. 

possession, 452 n„ 453 n. 
proof, 481 n. 

Pollock and Wright, Possession: 47 n., 
419 n., 453 n., 454n., 456 n., 459 n., 
462 n., 463 n., 468 n., 471 n. 

Pomponiiis, 462 n., 463 n. 

Positive law, 55 -63. 

Positive morality: definition of law, 
54-5. 

protection of, 120-2. 

Positivism, 8-9. 

Possession: and ownership, 419. 
in general, 451-3. 
reasons for protection, 452-3. 
practical importance of, 453. 
immaterial things, 453. 
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Possession (contd.): 
analysis of, 453-9. 
constructive, 455-6. 

Roman theory, 456-7. 

Savigny, 456-7. 

Ihering, 457. 

struggle of convenience and theory, 
459 66. 

ammo solo , 462-3. 
mediate and immediate possession, 
466 70. 

bailment, 470-3. 

Post-classic il law, 48-50. 

Pothier, 203. 

Pound, Roscoe: schools of jurispru¬ 
dence, 3. 

C hinese law, 16 n. 

functional school, 17 20, 22-7, 28, 
29. 

definition of law, 52. 

natural law, 91 n., 92 n., 99. 

social engineering, 99. 

end of law, 100, 103, 106n., 108, 

169 n 

property, 108 
interests, 108. 110-11. 
personal rights, 127 n., 236 n. 
logic, 1 54. 

judicial method, 169n. 
fixity and discretion, 170n , 175 n 
principles and standards, 175 n., 
176n 

statutes, 187 
text-book, 202, 205 n. 
classification. 206 n., 208 n., 210 n., 
211 n 

rights, 225 n. 
administiativc law, 268. 
law and the slate, 270n. 
status, 323 n. 

injurious-reliance theory, 358-9. 
tort, 376 n. 

Power. Hohfeld’s analysis of rights, 
224 8 

Practice, 474 7. 

Praetor. 45, 81,461. 

Prausmt/, O., 363 n 

Precedent general discussion, 159- 
66 . 

ratio dcndendi, 160 
and statute. 191 

Prescription, 105, 404-7, 469-70. 
Presumptions statutory interpreta¬ 
tion, 190 


Presumptions: in proof, 485-6. 

of innocence, 486. 

Preventive detention, 301-2. 

Price, Griffith, 431 n. 

Primitive law, 33-41, 142-6. 
Primogeniture, 446. 

Principles: compared with standards 
and rules, 175-81. 

Privacy, 127-8, 387. 

Private interests, 110-11, 112, 113, 
123-39. 

Private international law, 207, 214-16, 
476. 

characterization, 207. 

Privilege, 225-6. 

Probation, 301. 

Procedure: primitive law, 39. 
general, 474 91. 
definition, 474-7. 

Prodigality, 433. 

Professional opinion, 199-205. 

Profit, 427. 

Proof, 480-9. 

Property: clubs, 341 2. 
meaning of, 408 
things, 409-10. 

corporeal and incorporeal, 410-13. 
chose in action, 413-15. 
tes ma net pi, 415. 

movable and immovable, 415-16. 
real and personal, 417-18. 
fungible, 418. 

things consumed by use, 418. 
dominium, 419-25. 
estates, 423-4. 
ins in re aliena, 425-31. 
the trust, 431 -3. 

analysis in the modern world, 433- 
7.' 

intellectual property, 436. 
theories of property, 437-41. 
and the State, 439-41. 
acquisition infer vivos, 442-5. 
succession on death, 445-50. 

Prosser, W. L., 127 n., 486 n. 

Psychiatry, 295-6, 302, 303, 304. 
Psycho-analysis, 20n.. 291,294-8. 
Psychology, 295. 

Public law, 258-83, 286, 363, 364. 
Public policy, 10, 97, 98, 99, 112-15, 
118, 132, 133, 175, 181, 185, 249- 
50, 261, 364, 370. 

Punishment: theories of, 287-93. 
modes of, 298-305. 
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Quasi-contract, 211-12, 387-91. 
Quasi-delict, 211-12, 373. 
Quasi-judicial decision, 267 8. 
Quasi-possession, 453. 

Querela inofficiosi testament i, 448. 

Racial integrity, 122-3. 

Radbruch, Gustav: intei national law, 
67. 

relativism, 105-6. 

Radcliffe-Brown, A. R., 445 n. 

Radin, M., 187n.,225n. 

Radzinowicz, L., 298n., 300n. 

Rapina , 372, 375. 

Rashdall, H., 439n., 440n. 

Rashness, 246. 

Ratio decidendi, 161-2. 

Real action, 417. 

Real property: see also Land, 
origin o' the term real, 233, 417. 
real and personal property, 417-18. 
Realist theory: see Schools of Juris¬ 
prudence (realist), 
of corporations, 329, 332-4. 

Rebus sic stantibus , 401. 

Recidivism, 299. 

Recklessness, 246, 309. 

Recognition: in international law,281. 

of foreign corporations, 339 -40. 
R^glade, Marc, 74 n. 

Relativism, 18,27,71, 105-6. 

Release, 347, 399. 

Religion: see also Christianity. 

religious interpretation of legal 
history, 31,87,94-5. 
influence on codes, 40-1. 
religious interests, 107, 120, 125, 
126. 

and education, 122. 

Remedies: see Rights: remedial. 
Renner, Karl, 23 n., 32 n., 107 n., 

169 n„ 262 n., 425 n., 434 n. 
Representation, 252-6. 

Representative action, 343-4. 
Reputation, 129-30. 

Res: see also Things. 
nmneipi , 248, 41 5. 
pent domino, 360. 
communes , 410 n. 
nu!Hits. 410, 438, 442. 
quae usu consumumm , 418-19. 
derelictae , 442. 

Residence: of corporations, 340. 
Restatement ol the Law, 202, 224 n.. 


225, 226, 243 n., 244 n., 372, 379 n., 
383 n., 389 n., 390, 391, 398 n., 
400 n., 401 n., 403, 422 n. 

Restraint of trade, 127. 

Rheinstein, Max, 449 n. 

Rhodes, H. P. F., 304 n. 

Riesman, David, 464 n. 

Riezler, Erwin, 259 n., 261 n. 

Rights: see also Universal Declara 
tion of Human Rights, 
rights of personality, 123 -30, 387 
in rent and in personam, 136, 206, 
212, 232-6, 347, 425, 426, 431, 
432, 471. 

primary and secondary, 212-13, 
474. 

antecedent and remedial, 212-13, 
231-2. 

analysis of a right, 218-24. 
imperfect rights, 220. 
will theory, 221-3. 
interest theory of rights, 223-4. 
claim, liberty, power, immunity, 
224 8. 

proprietary and personal, 236 8. 
vested and contingent, 238-9. 
legal and equitable rights, 239. 
ex lege, 241. 

created by agreement, 346-70. 
created by unilateral juristic act, 
371. 

rights directly created by law, 372 
91. 

Josserand’s theory of absolute, rela¬ 
tive, and altruistic rights, 382-4. 
qualified rights, 383. 
extinction of rights, 398-407. 

Ripert. G., 334 n. 

Risque cree, 377. 

Ritchie, D. G„ 88 n. 

Robertson, A. H., 207 n. 

Robinette, J. J., 154n. 

Robson, W. A., 265 n., 266n. 

Roeder, M., 436n. 

Roman law, 7, 16, 24, 36, 38, 42, 45-6, 
47, 48, 80-1, 83, 146, 167 n , 200, 
202, 204, 232, 252-5, 317, 325, 327, 
352, 360, 361. 366, 370, 372, 373, 
375, 384, 388, 402, 407. 415, 416, 
417, 419, 420, 421, 422. 423, 427 n., 
428, 435, 446, 447, 456, 459, 460, 
461,462 n., 463, 467, 478. 

Rommen, H., 95 6. 

Ross, A., 62 n. 
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Ross, W.D.,79n. 

Rule of law, 277. 

Rules, 175 HI. 

Rumelin, M., 101 n. 

Russian law. see Code (Soviet); Soviet 
jurists. 

Sale, 360 1. 

Sa lei lies, R., 194 
Salic law, 40. 

Salmond, J W definition of law, 69- 

71. 

justice, 94. 

sources of law, 140, 148. 
facts and law, 157 n 
influence of his work, 199 n , 201. 
rights, 221 n„ 224n., 2?3n., 236n, 
237, 238. 

act, 243 n, 244 n, 246 n., 251 n. 
public law, 261. 

theory of the state, 261,271 n . 278 
natural persons, 317 n. 
status, 319 

eoi porations, 327 n , 330, 339 n 
agreement, 347. 
contract, 349 
tort, 372 n. 

prescription, 405 n , 469. 
ownership, 424, 425. 
cncumbrarices, 426 n. 
possession, 436 n., 458 -9, 463 n , 
466, 469. 470 n. 
procedure, 474n ,475n 
Salt, H. K . 148 n 
Sanction. 34. 59-61,77, 143 
Sauer, Wilhelm, 106n 
Suvignv, I K. von the historical 
‘school, 14 17, 28, 142 
possession, 436, 462 
Sawer. (i , 162 n., 267 n 
Savre. I H . 291 n . 3l0n . 31 I n 
Schatkm. S B . 488 n 
SJuck.J B ,63 n 
Schlesmger, 49 n , 64 n 
Schoeh. N1 , 101 n 

Schoolsof J urisprudcnce. genera 1,2 -4 
imperative school. 5 10.55 63. 
pure science of law, 10-14 
liistorieal school. 14 17. 
functional (or sociological) school, 
17 20.24 7 

teahst school, 18 20, 24-7 
the sociology of law. 20 7 
teleologic.d school. 27 8 


Schopflocher, E. H., 477 n. 

Schulz, E., 98 n. 

Schuster, E. J., 24n., 249 n., 356n., 
357 n., 367 n., 415 n. 
Schwarzenbcrgcr, G.. 4n., 110n„ 

196 n. 

Science pure science of law, 10-14. 
law and the physical sciences, 26-7. 
law, logic, and science, 150-5. 
contrast of judge and scientist, 
132-3 

and precedent, 162. 
of legislation, 195 7. 

Scott, A. W., 235 n., 372 n„ 388 n„ 
432n., 433 n. 

Seagle, William, 34n., 144n., 145n. 
Seavey, W. A., 372 n., 388 n. 

Security: national security, 116-17. 
economic security, 138. 
static and dynamic, 358 9, 443 4. 
real security, 429 -31. 
personal surety, 429. 
fulucia , 429. 
pignn.s, 429. 
hxpotlieca , 430 
mortgage, 430. 
lien, 430-1. 

Seisin, 419,453, 465. 

Self-help, 41.392, 452. 

Selim, T., 292. 

Selling, L. S., 302 n 
S epauitio bonorum, ^27 
Separation of powers. 262 9 
Servitude, 421,425-31. 
urban and rustic, 427 n. 
real and personal, 427-8 
Set-oil , 399, 404. 

Sholl. R. R.. 280 n 
Siches, L. R , 61 n 
Si chert, W 432 n. 

Simons, Walter, 192 n 

Simpson, S. P., 26n, 191. 386n. 

441 n., 479 n. 

Smzheimer, H . 217 n 
Slavery. 124. 144-5. 254. 460. 

Social engineering, 18. 

Social interests: relationship to law, 
23-4,110-12.115-23. 

S'>t/<7 airs pnhlicanomm . 323. 
Sociological jurisprudence. see 
Schools of Jurisprudence. 

Sociology of law distinguished fiom 
sociological jurisprudence. 20 1. 
Sohm, R., 444n 
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Solidarity, 74. 

Sorokin, P., 31 n., 32n., 106n. 

Sources of law, 140-1,166-9. 
see also Codes; Custom; Precedent; 
Text-book. 

Sovereign: definition of law in terms 
of, 61-2, 67. 

Sovereignty: Kelsen, 62-3, 67. 

Austin, 62, 270-1. 
lawyer’s view, 271,282. 
of Parliament, 272. 

Hegel, 273. 

Soviet jurists: see also Vyshinsky, 
disappearance of law, 49-50. 
international law, 64. 
theory of the State, 268-9, 274. 
views on the criminal law, 292-3, 
312. 

proof. 484-5. 

Soviet law see Code (Soviet). 

Specific performance, 394. 

Specification 438-9, 443. 

Spes successionis, 239. 

‘Sporting theory’ of justice, 484-5. 
Stallybrass, W. T. S., 178n, 310n„ 
312n., 376n., 387n. 

Stammler, R., 72-3, 93-4. 

Standards: compared with principles 
and rules, 175-81. 

Starke, J., 67n.,215n. 

State: definition of law in terms of, 
11,57-9. 

law and, 11-14, 258-62, 269-79. 
state and international law, 63-8. 
deification of, 96. 
security, 116-17. 

absolute and relative duties, 228-31. 
state as a legal person, 279-83. 
regulation of property, 440-1. 
Status, 319-24, 349. 

Statute: see Code; Legislation. 

statutes and codification, 182-97. 
Statutory interpretation: in England, 
187-91. 

continental theories, 189-91. 
interpretation of codes, 193-4. 
Stephen, J. F., 296 n., 306n. 
Stipulation pour autrui, 365. 

Stokes, 244 n. 

Stoll, H., 101 n. 

Stone, J., 17n., 101 n., 103, 108n., Ill, 
114, 117 n123 n., 152n„ 162n„ 
191 n., 386 n., 403 n., 441 n. 

Story (Judge), 471 n. 


Street, T. A., 397. 

Strehlow, 31 n„ 36 n., 142 n., 413 n. 
Streit, C., 67 n. 

Strict liability: see Liability. 

Stiictum ius , 45, 172-3. 

Substantive law, 474 -7. 

Succession to property: inter vivos, 
442-5. 

singular and universal, 444 
intestate, 445-7. 
testate, 447-50 
Sugiyama, N., 167 n. 

Suicide, 229 n. 

Summons, 478. 

Situs heres , 448. 

Swiss law: see Code (Swiss). 

Tanistry, 446. 

Tawney, R. H., 439 n., 440 n. 
Technicality: see Eixity and discre¬ 
tion. 

Teleological jurisprudence: see 

Schools of Jurisprudence. 

Testate Succession: see Succession. 
Testator’s Family Maintenance, 448. 
Text-book: classical period, 47. 

influence on development of law, 
199-205. 

books of authority, 200. 
influence on American law, 202. 
in Roman law, 202. 
influence on French Code, 203. 
international law, 203. 
function of, 203 5. 

Thayer, J. B., 376 n., 487 n. 

Things, 409-19: see also Property. 1 
Thomism, 83-^L 

Thomson, D. F\, 142, 143 n., 350 n. 
Thring, H., 195. 

Thurston, E. S., 389 n. 

Timasheff, 21 n., 54n., 69 n., 224 n. 
299 n. 

Timbcrg, S., 126 n. 

Title, 238, 241-3. 

Tomlin, Lord, 165 n. 

Tort: see also Negligence; Strict lia 
bility. 

primitive law, 37. 
husband and wife, 132. 
judicial method, 153-4. 
classification, 212-13. 
liability of Crown, 229 n. 
co"porations, 338-9. 
associations, 343. 
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definition, 372. 
purpose, 373 -5. 
standards of care, 375-80. 
theory of liability, 379-80. 
causation, 380-1 
abuse of rights, 381-4. 
functional analysis, 384-7. 
possession, 452. 
fourtoulon, P. de, 43 n., 102 n. 

Trade Unions, 343-4. 

Traditio, 442. 

Traverse, 479. 

Trovillo, P., 488 n. 

Trust, 227, 235, 342-3, 390, 431-3,448. 
Tuck, R., 354 n. 

Tulin, T A., 295 n. 

Turner, A. L., 31 On. 

Turner, J. W. C., 300 n., 306n„ 307n., 
308, 309, 310 n . 

Tutorship, 252-3. 

Twelve Tables, 40. 

Tylor, T. H., 368 n. 

IJliman, W , 82 n. 

Ulpian, 366n.. 461. 

Ultimogeniture, 446. 

Ultra vires, 329, 338, 339. 

Undue influence, 370. 

Unilateral act. see Act. 

United Nations, 64, 281. 

Universal Declaration of Human 
Rights, 88 n., 104, 107 n , 124, I26n., 
128, 133, 137, 138 n. 

Universitas rcrum , 409. 

Unjust enrichment, 387-91. 

Uuicapio. 407, 417 n., 419. 

I Jsufructuary, 428 
l f st n. 428 
Utility, 4, 5, 9 

Vattel, E de. 203 

Vccchio, G del. 33 n .. 57, 73. 79 n„ 
82n . 140 
Vcrdross, A , 7 n 
Vesey Fit/gerald, 3Mn. 

V ested rights, 238 9 

V icarious liability. 378 
VinogradoiT, P . 16, 42, 60n., 70n , 

79 n, 1 13n . 276n . 289n„ 299n , 
32 3 n . 407 n . 419 n., 424n. 

Virginian Declaration of Rights, 88. 
Void and voidable. 250 
Volition, 244 
Volksgertt, 16 


Vorsatz, 305. 

Vyshinsky, 23 n., 169 n., 193 n., 262 n., 
'264n„ 268 n., 269n., 484,485,489 n„ 

Wade. H. W. R.,268n„ 368 n. 

Wager of law, 480. 

Waite, E. F„ 320 n. 

Waldock, 430 n. 

Walton, F. P.: see also Amos and 
Walton. 

natural persons, 317n., 318n. 
causa, 354n. 
delict, 375 n. 

War criminals, 64-5. 

Warren and Brandeis, 127n. 

Warren, H. C., 243 n. 

Webb.C.C. J., 314n.. 332n. 

Webber, G. J., 401 n. 

Weiser, K, 431 n. 

Weisiger, G. B., 379n. 

Welsh, R. S., 337. 

Wertheimer, 343 n. 

Westrup, C. W , 422 n. 

Weyr, 259. 

Wigmorc, J. H.. 38, 201 n., 420n. 
Wilful, 245 n. 

Will: analysis of unlawful act, 243-4. 
juristic act, 248. 
testament, 371, 447-50 
vices of the will, 366. 

Will theory: of rights, 221-3, 224, 
of contract, 356-7 

Williams, Glanville, 38 n„ 44 n„ 51 n., 
66 n., 131 n., I32n., 365n., 380n., 
387, 402 n. 

Williams, R. E. L. Vaughan, 340n 
Williams, T. Cyprian, .343 n. 

Willis, J., 188 n., 267, 417 n 
Wilson, C. H., 14 n., 92 n. 

Winder, W. H. D , 159 n., 248 n. 
Windscheid, 232 n. 

Winfield, P. H.: public policy, 97 n., 
98n.,99n., 113. 
fact and law, 157 n. 
ethics and law, 169 n. 
professional opinion, 199n. 
tort. 207 n„ 372, 380n„ 384 n. 
qua si-con tract, 207. 388 n., 389 , 
391 n. 

trust, 235 n. 
crime, 285 n. 

natural persons. 317n.. 318 n. 

ultra vires , 339 n. 

contract, 347 n.. 348 n,, 349, 357 n. 
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Wolff, Martin, 327 n., 329 n., 330n., 
331 n., 332n., 333, 334, 341 n. 
Wortley, B. A., 99 n., 263 n„ 363. 
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24 n. 

fiction, 43 n., 44 n. 

war trials, 6^ j- 

justice, 70 n. 

public policy, 114. 

view on precedent, 165 n., 169. 

interpretation of statutes, 188 n. 
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corporations, 335 n. 
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mistake, 369 n. 
tort, 386n. 

quasi-contract, 389 n . 391. 
frustrate.., 403 
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